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The British had retreated to their fleet. The British ships of 


war had ascended the Mississippi and en- 
11, Judge Jackson paged Ft. St. Philipe and had been driven 
Comes into Conflict 
with Judge Hall. off. The British admiral had received a 
report or rumor from Jamaica that a treaty 
of peace had been signed at Ghent, and he communicated it to 
the American general. Jackson, in reply, inquired whether the 
British admiral regarded the report as sufficiently authentic to 
warrant a suspension of hostilities, and Admiral Cochrane 
replied that he did not. Jackson determined to relax no vigi- 
lance, and not to be deceived by a rumor of peace which might 
be started by the enemy to lull him into security, and to enable 
them the better to work a surprise upon him. A newspaper called 
the Louisiana Gazette published a statement that a flag of truce 
from the British admiral had communicated an official announce- 
ment of the conclusion of peace, and ‘ virtually requested a sus- 
pension of hostilities.”” Jackson hastened to publish a press 
communication contradicting it. He declared that it was yet 
uncertain whether articles of peace had been signed, and he 
drew attention to the fact that it was necessary that such a 


1The concluding portion of an July 29, 1897, by Seymour D. Thomp- 
address delivered before the Ten- son, of Missouri. 
nessee Bar Association at Nashville, 
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treaty should be ratified before it could take effect. He an- 
nounced, in picturesque language, his determination not to relax 
his vigilance and permit the enemy to regain the advantages he 
had lost ‘* and triumph over us in turn; ’’ and he prohibited the 
newspapers from publishing any more such statements without 
ascertaining their truth and oblaining permission from the proper 
sources. This raised the cry of muzzling the press. It raised a 
shrieking protest from the ‘* muzzled’’ editor; and some of 
the French militia under the command of Jackson seized 
upon the device of escaping the operation of the martial 
law which he was enforcing, by appealing to the French consul 
for protection on the ground of their being subjects of the 
king of France. It is said that in this way two companies con- 
trived to desert and disband. Jackson met this new device by 
ordering all French citizens, who were not also citizens of the 
United States, to leave the city within three days, and not to 
return within 120 miles until news of the ratification of peace 
should be officially promulgated. This brought forth a long 
howl of protest in the shape of a letter published in the Louis- 
iana Courier in the French language, signed by ‘‘ A Citizen of 
Louisiana of French Descent.’”? Jackson demanded the name 
of the writer and it was given. He proved to be one Louallier, 
a member of the legislature,—a body which had been so 
seditious that on one day Jackson had turned them out of their 
hall and locked them out. Jackson promptly ordered him to be 
arrested. He promptly sued out a writ of habeas corpus before 
Judge Dominick A. Hall, of the District Court of the United 
States. Jackson thereupon issued an order for the arrest of 
Dominick. A. Hall, on the ground that he had been ** aiding and 
abetting and exciting mutiny within my camp.’’ Louallier was 
ordered to be tried by court-martial on a variety of charges, 
which would have been proper if he had been a soldier 
in Jackson’s army. These charges, as stated by Mr. Parton, 
were: ‘* Exciting to mutiny; general misconduct; being a spy ; 
illegal and improper conduct; disobedience of orders; writing a 
willful and corrupt libel against the general ; unsoldierly conduct ; 
violation of a general order.’? The nature of these charges 
leads to the conclusion that Louallier must himself have been 
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enrolled in the militia under Jackson’s command. This arrest 
took place on March 5th. The next day a messenger 
arrived from Washington bringing (as he thought) news of the 
signing of a treaty of peace; but when his packet was opened it 
was found, to the amazement of all, that it did not contain any 
official advice of the conclusion of peace, but only an unimpor- 
tant document which it was subsequently discovered had been 
put in the package by mistake! Jackson communicated the 
exact facts to the British general, and resolved to maintain 
martial law until the news of peace should reach him in official 
form. A week elapsed and no more news of peace. Finally 
Jackson determined to dispose of his elephant (the Federal 
judge) by sending him outside his lines and setting him at lib- 
erty, there to remain “ until the ratification of peace is regu- 
larly announced, or until the British shall have left the Southern 
coast.”” Jackson vouchsafed the judge an escort of no more 
dignity than a sergeant and a squad of enlisted men, and so ban- 
ished him beyond his lines. The very next day after the execu- 
tion of this extraordinary order, official news of the conclusion 
of peace arrived. Jackson immediately pardoned all military 
offenders, released Louallier, and allowed Judge Hall to return 
to his home. 

It was now the judge’s turn. He cited Jackson to appear 
before him and show cause why he should not be punished for 
contempt. Jackson appeared, and his representative (probably 
a staff officer ) attempted to read a defense which had been drawn 
up by the master hand of Edward Livingstone. Briefly stated, 
this justified the general’s conduct in declaring and enforcing 
martial law down to the time of the official notification of peace, 
on the ground of necessity. The judge interrupted the read- 
ing of it, made the rule absolute, ordered an attachment to issue, 
and made it returnable on March 31st. On that day the court 
room was crowded to suffocation, and when the stately form of 
Jackson appeared, the hall resounded with a roar of thousand- 
voiced applause. 


‘¢ As when the hollow rocks retain 


The sound of blustering winds which all night long 
Had roused the sea,’? — 
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Such applause was heard when Jackson entered. The judge, 
alarmed for his personal safety, remarked that it was not possi- 
ble nor even safe to transact business under such circumstances, 
and ordered the marshal to adjourn the court. Then Jackson 
rose to a great height. With a wave of his hand he silenced 
his partisans, and the court room became still. He then told 
the trembling judge to proceed with the execution of the duties 
of his office. ‘* There is no danger here; there shall be none, 
The same arm that protected from pillage this city, against the 
invaders of the country, will shield and protect this court, or 
perish in the effort.”” The District Attorney then proceeded to 
read no less than nineteen interrogatories. These Jackson 
refused to answer, and rested his. defense solely on the paper 
which his representative had attempted to read at the previous 
meeting of the court, and declined to offer any further defense. 
Then the quaking judge sentenced the savior of the city to pay 
a fine of $1,000. The general was borne back to his quarters 
on the shoulders of the multitude. The ladies of New Orleans 
started a subscription to pay the fine; but Jackson refused to 
receive it, paid it out of his own funds, and advised them to use 
the money they had raised in succoring the widows and orphans 
made such by the war. 

Now that the party passions which have clouded this subject 
have long since passed away, lawyers can, I think, agree in 
estimating the conduct of Jackson in this particular. He was 
clearly justifiable in declaring martial law. His position was 
analogous to that of a viceroy, or a pro-consul in Roman times. 
He was ten weeks from his official superiors. The exigency 
demanded that he seize to himself every power and every 
resource; and the result vindicated his wisdom and courage. 
It was simply a question whether the people of New Orleans 
should live for a short time under the martial law of Jackson, 
or under the martial law of Pakenham. Now, what is martial 
law? It is nothing more than the displacement of the ordinary 
processes of law by the will of the commanding general. But 
it is not, for that reason, a stranger to the common law. It 
rests upon a maxim of the common law expressed in the words, 
emblazoned on the coat of arms of Missouri, Salus Populi 
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Suprema Lex. More briefly stated, martial law is the will 
of the commanding general. It necessarily suspends the writ 
of habeas corpus, so far as arrests made by or under his 
orders are concerned. While the enemy is thundering at the 
gates of the city, there cannot be two co-ordinate governmental 
agencies within, the one giving and the other countermanding 
orders. Martial law necessarily suspends all judicial process, — 
except in so far as the commanding general permits it to pro- 

ceed. The mere issuing of a writ of habeas corpus to discharge 
a prisoner whom the commanding general has arrested, becomes, 
then, in a state of martial law, an act of insubordination by a 
member of the camp into which the declaration of that law has 
converted the city; for a complete declaration and enforcement 
of martial law turn everything within the lines of the military 
occupation into a camp, and make every citizen in some sense 
a soldier; and such in fact was the martial law which Jackson 
had declared. Jackson was justified in maintaining his vigilance 
until news of the ratification of the treaty of peace was offi- 
cially received and communicated to the British general, and 
until hostilities should be thereupon actually suspended. It 
would have been criminal for him to suspend his vigilance in 
consequence of a mere rumor of the conclusion of peace. 
Nothing would have been easier than for the enemy to spread 
such a rumor, to produce thereby a relaxation of vigilance, and 
then to make a descent upon the city from some unexpected 
quarter. It was for the commanding general, and not for the 
French editor or the Federal judge, to say when martial law 
should be relaxed. At the same time we must admit that 
Jackson acted with unnecessary severity. It was a part of his 
nature to go to extremes. It would have been sufficient for him 
to decline to obey the writ of Aabeas corpus, and it would have 
been dignified in him to communicate his declination to the 
judge, together with his reasons therefor. That probably 
would have ended the incident. But, in estimating the conduct 
of Jackson in this particular, we must not leave out of view the 
paramount fact that Jackson’s law, and not Judge Hall’s law, 
still prevailed. Most lawyers will, however, conclude that the 
judge, after having been arrested and exiled by the general, 
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could have done nothing less than fine him for contempt. This 
may be so. But behind it all lies the consideration that if, as 
we must admit, Jackson was right in declaring and maintaining 
martial law, the judge had no right to issue the writ until the 
declaration was removed. It is now regarded as settled that 
the writ of habeas corpus can only be suspended by an act 
of Congress. The question was not settled then, and an 
act of Congress could not be procured in time to meet 
the exigency. At all events the merits of the Great General 
were so transcendent, as compared with those of the little judge, 
that whatever our judgments as lawyers may be, our sym- 
pathies fly to the side of the general. If I am wrong in think- 
ing that Jackson was right (though admittedly extreme in his 
measures), I prefer to be wrong in that way. It may bea 
depravity in me; but if so, I prefer to be depraved. I prefer 
to think of Dominick A. Hall, as an inconsequential and med- 
dlesome man, whose otherwise worthless name has been rescued 
from oblivion and rendered immortal by being connected with 
the name of Andrew Jackson. . 


the link 
Thou formest in his fortunes, bids us think 
Of thy poor malice, naming thee with scorn.” 


Not long before this incident the country was treated to the 
remarkable spectacle of James Kent, not a Federal judge, but 
Chief Justice of the Supreme Court of New York, issuing an 
attachment for contempt, without a preliminary order to show 
cause, for disobeying his writ of habeas corpus, against Morgan 
Lewis, a Major-General of the armies of the United States 
commanding a military post in time of actual war.' If the 
pretensions of Judge Hall, or of Chief Justice Kent were 
true, a judge could take a sentinel from his post in time of war 
by a writ of habeas corpus. Nay, he could discharge a whole 
division from their enlistment by this means; and he could 
arrest the Commanding General at the head of his troops in 
time of actual battle. 


1 Matter of Stacy, 10 Johns. (N.Y.) 828. 
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We must all admit, I think, that Jackson’s military justice 
severe. Pom execution of John 
s, a private of the Tennessee militia, 

Sa who had been but a month in the service, 
for an act of hasty insubordination in disobeying his command- 
ing officer and in resisting arrest, would have been sufficiently 
punished by an imposition of extra duty, or a month in the 
guard house, or, at most, a term in prison. But he was shot. 
He was shot, however, in accordance with the sentence of a 
general court-martial, composed of militia officers from his own 
State; and the offense of Jackson, if any, was in confirming 
the sentence of the court and in not exercising clemency. But 
Jackson had struggled against mutinous uprisings among his 
volunteers and militia; he had learned, to his cost, the folly of 
relying upon mobs to do the work of soldiers; he was in the 
heart of the Indian country ; an Indian war was flagrant, and the 
decisive battle was yet to be fought, and he determined to fight it 
with an army; and in order that he might have an army with 
which to fight it, he determined to make an example which 
would enable him to enforce discipline. But although the 
youthful mutineer was defiant to the last, it must be admitted 
that the example which Jackson made was cruelly severe. 

On the day before that on which Jackson entered the Cathe- 
dral of New Orleans in state and ceremony, where the Te Deum 
was sung in gratitude for his great victory and the deliverance 
of the city, he signed an order for the execution of six militia- 


men, sentenced to death by a court-martial for participating in 


a mutiny at Fort Jackson, in the Indian country, on the 19th 
and 20th of the preceding September. The court-martial which 
tried them and found them guilty and sentenced them to death was 
composed of five officers of Tennessee militia. The offense of 
the mutineers consisted in attempting to start a movement 
to disband in a body and start for home on the 20th of 
September, on the day before which, according to their view, 
their terms of service expired. This view was based on the 
ground that their enlistment was for three months only; 
whereas the view of the commanding general and of the mem- 
bers of the court-martial was that their term was for six 


| 
| 
f 
‘ 
f 


808 


31 AMERICAN LAW REVIEW. 


months. Parton, never friendly to Jackson, devotes a chap- 
ter to this affair, and it is in the nature of an apology for the 
conduct of the mutineers. All that I can gather from it is that 
there was a fair doubt as to whether the mutineers had enlisted 
for three months or for six months, and that the evidence left a 
doubt as to the extent to which some of them had participated 
in the conspiracy. If the view of Jackson and the court-mar- 
tial that the term of service of the mutineers was for six months 
was the correct view,— and, having reference to the necessity of 
military discipline, it must be said that it was a question for the 
commanding general and not for the soldiers to decide, — then 
the punishment of death was obviously not too severe. That is 
the punishment that our present articles of war, and, it may be 
assumed, the laws of war in every civilized country, mete out to 
soldiers who desert in the face of the enemy. Such a desertion 
is greatly aggravated when it takes the form of a desertion en 
masse, as the result of a previous conspiracy ; nothing short of 
death can expiate an offense so fatal to the integrity of an army 
and to the security of the country. In the Revolutionary War 
Washington and Greene put to death deserters, even without 
trial; and we may recall the tears and doggerel poetry shed over 
a boy named Bird, who after having (it is said) fought gallantly 
at the battle of Lake Erie, where Commodore Perry won his 
celebrated victory, was shot in compliance with the sentence of 
a naval court-martial for desertion. Popular sympathy is 
always apt to confer upon such unhappy persons the crown of 
martyrdom. The proceedings of the court-martial under which 
these executions took place, were officially published in 1828, 
and they made a volume. If we had several weeks of spare 
time and a corresponding amount of patience, we might sit 
down and investigate this unhappy incident and come to a sedate 
conclusion as to its merits. But we must remember that Jack- 
son, when he reviewed the sentence of the court-martial (if he 
ever did review it at length) was in the face of the enemy at 
New Orleans. If, under such circumstances, he assumed, with- 
out reading the evidence, that the court had reached the justice 
of the case, we ought not to blame him too severely. It may 
be concluded that there is in this affair absolutely no sound 
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historical ground for arraigning the conduct of General Jack- 
son. 

Jackson’s next conspicuous act of military justice was in the 
execution of two Englishmen in 1818 at St. Marks, at the close 
of the Seminole war. Jackson was then Major-General of the 
armies of the United States. Florida still belonged to Spain, and 
was under the jurisdiction of the Captain-General of Cuba. The 
Spaniards had been secretly hostile to us during the war of 1812, 
and had even openly abetted the British, by allowing them to 
occupy Pensacola with a military garrison, and allowing them to 
incite the Indians resident in Florida to hostilities against us. 
It may be inferred that, after the close of that war, no friendly 
feeling existed on our part toward Spain. Incited by British 
and Spanish agents, the Seminole Indians resident in Florida 
took the war path in 1817, with the customary incidents of 
fire and massacre inflicted upon our frontier settlements. Jack- 
son was ordered to take the field and suppress them. He was 
to raise a volunteer force in Tennessee by a requisition on the 
Governor, with which, added to a force of regular troops at his 
disposal, he was to do the work. The Governor was on a hunt- 
ing expedition, and Jackson, disregarding red tape and official 
regularity, assembled by a direct proclamation two regiments 
of his old veterans, and combined these with the regulars and 
friendly Indians at his disposal. At the head of this body of 
troops, numbering about 5,000 men, he invaded the Spanish 
territory without leave or license, and carried his campaign into 
the very heart of the Indian country, routing the Indians in 
their strongholds and utterly scattering and suppressing them. 
This Indian war had opened with the customary atrocities. On 
November 30th, 1817, a boat, having on board forty soldiers, 
commanded by Lieut. Scott, seven women (wives of soldiers), 
and five children, was making its way up the Appalachicola 
river. On reaching a point near Fort Scott, this vessel was 
fired upon by a large body of Seminoles, then lying in 
ambush in the woods .bordering the stream. . Four men escaped 
alive, by diving and swimming to the opposite shore; one 
woman was taken captive and carried away; six women, 
thirty-seven men, including Scott, and tive children, were 
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deliberately butchered; the brains of the children being dashed 
out against the boat’s side. Similar butcheries, differing 
merely in degree, occurred a short time afterwards. Three 
British subjects had been unquestionably instrumental in 
starting this Indian war: Captain Woodbine, of the British 
army, whom Jackson had encountered in the war of 1812; 
Captain Ambrister, of the British army, then absent from his 
command on leave, who was an active and pernicious agent of 
Woodbine; and Arbuthnot, a Scotch merchant who was engaged 
in trading with the Seminoles in their country. Jackson failed 
to catch Woodbine ; Ambrister was captured while actually lead- 
ing the Indians in hostilities against the Americans; Arbuthnot 
was merely arrested without having made any attempt to escape, 
evidently not suspecting that he had done any wrong, or ex- 
pecting any molestation from the American commander. They 
were tried by a court-martial composed of no less then fourteen 
regular and volunteer officers, of which Major-General Gaines, 
of the regular army, was president. Arbuthnot was found 
guilty of the charge of ‘ exciting the Creek Indians to war 
against the United States,’ and was sentenced to be hanged. 
Ambrister was found guilty of the charge of ‘* levying war 
against the United States by taking command of hostile Indians, 
and ordering a party of them to give battle to the army of the 
United States; ’’ and the court sentenced him to be shot. But 
on the following day the court reconsidered his sentence, and 
sentenced him to fifty stripes and to imprisonment for one year. 
Jackson approved the findings and the original sentences in both 
cases, and disapproved the subsequent modification of the sen- 
tence in the case of Ambrister, and ordered the original sentences 
to be executed. Both sentences were carried into immediate ex- 
ecution. Ambrister was shot, and Arbuthnot was hung toa spar 
of his own trading vessel. There were grounds for leniency in the 
case of Arbuthnot, but none inthe case of Ambrister. Arbuthnot 
was a well-meaning, meddlesome man, who traded and constantly 
mingled with the Creeks and Seminoles in Florida; who 
naturally sympathized with them in their grievances against the 
Americans and noisily espoused their cause; who continually 
reminded them that the cession of territory made to the United 
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States by the conquered Creeks was contrary to the rights of the 
dissenting Creeks and Seminoles, and was in violation of the 
rights secured to them by the treaty of Ghent. On the 
other hand, he constantly advised and cautioned them against 
resorting to war to redress their grievances. But everyone ac- 
quainted with the nature of the Indian knows that if one poisons 
the Indian’s mind by reminding him of his grievances, he ad- 
ministers no adequate antidote when he cautions him against 
making war to redress those grievances. However upright the 
motives of Arbuthnot may have been, that he was in a substan- 
tial measure the cause of the outbreak of the Indian war and of 
the consequent atrocities, there can be little doubt. When the 
news of these executions crossed the ocean, all England shook 
from center to circumference, and it seemed that the ministry 
would either have to declare war or go out of power. But Lord 
Castlereagh, who was then Prime Minister, had no mind or 
stomach for another war with us. He knew that another Ameri- 
can war would not be a war with Hull, nor with Wilkinson, nor 
with Winder, nor even with Scott; but that it would be war with 
Andrew Jackson; and the cicatrice was yet raw and red made by 
the sword of the great Tennesseean at New Orleans. Besides, 
England was groaning under an unsufferable weight of taxation, 
the legacy of the wars with Napoleon and of the recent war with 
us. The ministry resorted to the device of referring the 
question to the crown lawyers, and they, doubtless acting in 
sympathy with the known wishes of the ministers, advised them 
that Jackson had not violated the principles of international 
law; that when a subject joins a belligerent and makes war upon 
a friendly nation, he forfeits his allegiance and the protection of 
his own sovereign; and further that British officers had, under 
like circumstances, acted upon the view that neutrals assisting a 
savage enemy forfeited their lives in case of capture.’ Now, the 
English people are eminently a law-abiding people; and when 
they were officially informed that Jackson had acted legally, they 


1 See the correspondence as given legally, though he admits that the rea- 
in Wharton’s Digest of International sons put forward by Jackson in justi- 
Law, §§ 190, 216, 248 and 348a. Dr. fication of his action were incorrectly 
Wharton concludes that Jacksonacted expressed. 
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acquiesced, and there was an end to the incident. As they 
acquiesced upon legal advice, we must acquiesce, and justify the 
conduct of Jackson. 
In the year 1821 Spain finally ceded the territory of Florida 
13. Captain-General to the United States. Jackson, who had 
Jackson comes into previously resigned his commission as 
Collision with Judge Major-General in the army of the United 
Promentin. States, was appointed Governor of the 
new territory, and was sent to Pensacola to receive from 
the Spanish officer in command there (Col. Callava) the 
formal ‘livery of seizin,’’ together with the delivery of such 
public property and archives as passed to the United States 
under the terms of the treaty. Congress had not yet enacted 
any laws for the government of the newly acquired territory. 
It is familiar law that under such circumstances, the Spanish 
law continued in force until displaced by other laws enacted 
by the new sovereign. By the commission of Governor 
Jackson he was to have ‘‘all the powers and authorities 
rightfully exercised by the Governor and Captain-General 
and Intendant of Cuba, and by the Governors of East 
and West Florida,’’ except the power of taxation. The Cap- 
tain-General and Intendant of Cuba is understood to have held 
both the supreme executive and the supreme judicial power. 
If President Monroe had ordered that, until Congress should 
enact laws for the government of the newly acquired territory, 
the laws of Alabama, or, better yet, those of Tennessee, should 
be deemed to be in force, in so far as they could properly be 
made applicable, the incident about to be related would have 
assumed a different aspect. With absolute power vested in the 
Governor, and with only Spanish law in force, the President 
commissioned two judges, one for East Florida and one for 
West Florida. What powers, if any, were conferred upon 
these officials by their respective commissions, I have not been 
able to find out. The one appointed for West Florida was a 
Frenchman named Fromentin, who had been a Jesuit priest; 
who had deserted his order and his sacred calling; who had come 
to America, married in New Orleans, and who had been admitted 
to the bar there ; but who had, in turn, deserted his wife, gone 
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back to France, and tried to be a Jesuit priest again, but the 
Jesuits would not have him; and he had thereupon returned to 
America, made up with his wife, and through the influence of 
her family, had procured his present appointment as judge in the 
Territory of Florida, What follows is dished up by Mr. Parton, 
in his pessimistic way, in twelve ** scenes’’ of a farce-comedy. 
The ceremony of delivering the Territory to the American Gov- 
ernor had been performed, but the Spanish Governor, Col. Cal- 
lava, still remained in his character of Spanish Commissioner to 
the Territory, completing the work of shipping to Cuba what 
property belonged to Spain. In this state of affairs a mulatto 
woman came into Jackson’s office, and told him she was the 
daughter of one Vidal, a lately deceased Spanish officer, which 
was the fact; that she was about to be cheated out of her inherit- 
ance,which turned out to be a mistake; that the evidentiary docu- 
ments upon which she relied to prove her right were in the hands 
of one Sousa, a subordinate Spanish officer, and that they were 
about to be sent away to Cuba. It is understood that, by the 
terms of the treaty, the United States was entitled to the 
possession of documents of that character. Jackson requested 
Sousa to deliver them to him. Sousa refused, on the 
ground that he held them, not on his own official respon- 
sibility, but for Colonel Callava. Jackson then demanded 
them of Callava, and was in turn refused. Jackson there- 
upon arrested both Sousa and Callava, and confined them 
in the common calaboose. He also arrested and confined 
one Vallarat, who had become mixed up in the affair. On the 
oral application of Colonel Callava, Judge Fromentin issued a 
writ of habeas corpus to the officer having him in charge in the 
calaboose. Obedience to this writ was refused, and the officer 
sent it to Jackson, who immediately, in his character of Captain- 
General and Intendant, which included the office of Supreme 
Judge and Chancellor, ordered Fromentin to appear before him 
and answer for contempt. In the meantime he had sent a file of 
soldiers to Callava’s house and seized the documents. Fro- 
mentin came, and a stormy scene ensued. I do not understand 
that Jackson actually arrested Fromentin. When he appeared, 
in answer to the citation, the documents had been procured; the 
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prisoners were consequently released; official reports were sent 
to Washington both by Jackson and Fromentin, and an official 
complaint by Colonel Callava; and it subsequently transpired 
that the mulatto woman was mistaken in supposing that she was 
being cheated out of her inheritance. A comical tinge was 
given to this whole affair by the circumstance that Jackson did 
not understand Spanish, nor Callava English, and that there 
were none who could accurately translate between them; so that, 
in the stormy interview which took place between them, in which 
Jackson required Callava to answer interrogatories, the language 
of neither was accurately translated to the other. Doubtless, if 
we could have a correct transcript of the questions put by Jack- 
son in English, and a correct translation of the answers returned 
by Callava in Spanish, it would be a mixture fit to move the 
laughter of the gods. Upon the merits of this affair, I think it 
must be concluded that Jackson was wrong in assuming that he 
had the right to ignore Callava’s official character and to treat 
him as a private person, and wrong in the sense of his action being 
hasty, rash and undiplomatic: in every other respects he was 
right. I do not understand where Judge Fromentin got his 
power to issue the writ of habeas corpus; for the Spanish law 
was still in force, and this writ is a stranger to that law. So far 
as we can glean from the ordinary historic disclosures in our 
possession, he had no more jurisdiction to issue the writ than 
Billy Bowlegs, the Seminole Chief, had. But if he had power 
to issue the writ, it was still true that Jackson was, by virtue of 
his office, the supreme judge, and hence above Fromentin. 
The conduct of the latter was therefore very much what the con- 
duct of a justice of the peace would be, if he were to assume to 
issue a writ of habeas corpus to enlarge a prisoner confined by 
the judgment or sentence of the Supreme Court. On the whole, 
it must be said of this incident that although Jackson —then a 
sick man —exhibited haste, rashness, bad temper and want of 
tact,— yet, as against Fromentin, he acted within his powers; 
and that, rather than suffer even a poor mulatto girl to 
lose her legal rights, the grand old man showed himself ready 
to arrest the late Governor of West Florida and to defy all 
Spain. 
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We have now reached a period in the history of Andrew Jack- 


son where, pursuing with inflexible firmness 
14, President his own views of his public duty under the 
Collision with Chief CODStitution, he is brought into collision 
Justice Marshall, with the greatest character in our judicial 
annals, and with the greatest judicial tribunal 
that has ever existed in the history of the world. During the 
presidency of John Marshall, while the government established 
by the constitution of 1789 was yet in the formative state, that 
tribunal assumed the office of settling its interpretation. In the 
leading case of Marbury v. Madison,' the court asserted the 
right to exercise two extraordinary powers, neither of which had 
been expressly granted by the constitution. The first was the 
power to refuse to enforce an act of Congress which the court 
should deem opposed to the constitution. The second was the 
power of the judicial department of the government to impose 
its interpretation of the constitution upon the executive depart- 
ment, and to make good that interpretation by compulsory pro- 
cess directed against the officers of the executive department, 
even against the officers of the President’s Cabinet in a particular 
wherein they wielded the power of the President himself. This 
construction of the constitution was resisted by Mr. Jefferson, 
but in vain. ‘* My construction of the constitution,”’ said he, in 
a letter to Judge Roane in 1819, «‘— is that each department is 
thoroughly independent of the others, and has an equal right to 
decide for itself what is the meaning of the constitution in the 
cases submitted to its action; and especially where it is to act 
ultimately and without appeal.’’ Then he gave examples of his 
position, among which was that he himself had pardoned per- 
sons convicted under the Sedition law on the ground that the law 
was ** unauthorized by the constitution, and therefore null.’’ 
‘‘ These,’”’ added he, ‘* are examples of my position that each of 
the three departments is equally to decide for itself what is its 
duty under the constitution, without any regard for what the 
others have decided for themselves under a similar question.’’ ? 
Jackson entertained and acted upon the same opinions. In his 


11 Cranch (U. S.) 137. 
2 Jefferson’s Letters (Randolph’s ed.), Vol. 4, pp. 317, 318. 
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celebrated message vetoing the bill to recharter the Bank of the 
United States, he referred to the opinion of the Supreme Court 
upholding the original charter as valid, in the following language : 
** If the opinion of the Supreme Court covered the whole ground 
of this act, it ought not to control the co-ordinate authorities of 
this government. The Congress, the Executive, and the court, 
must each for itself be guided by its own opinion of the con- 
stitution. Each public officer, who takes an oath to support the 
constitution, swears that he will support it as he understands it, 
and not as it is understood by others. It is as much the duty 
of the House of Representatives, of the Senate, and of the Presi- 
dent, to decide upon the constitutionality of any bill or resolu- 
tion which may be presented to them for passage or approval, 
as itis of the supreme judges, when it may be brought before 
them for judicial decision. The opinion of the judges has no 
more authority over Congress than the opinion of Congress has 
over the judges, and on that point the President is independent 
of both. The authority of the Supreme Court must not, there- 
fore, be permitted to control the Congress or the Executive, 
when acting in their legislative capacities, but to have only such 
influence as the force of their reasoning may deserve.’’ Such 
also was the opinion of Mr. Lincoln. 

Jackson was now to enforce this doctrine in a manner which 
shows most impressively how helpless the courts are to enforce 
their judgments when those judgments are opposed to the will of 
the executive branch of the government, and when that will is sup- 
ported by the will of Congress and the will of the people; and 
how futile legal judgments are when they undertake to decide 
political questions, contrary to the views of the political depart- 
ments of the government. The State of Georgia, one of the 
original thirteen States, voluntarily entered the Federal Union 
having within her boundaries a tribe of Indians known as the 
Cherokees, and the Federal constitution contained no provision 
depriving her of jurisdiction over the soil occupied by that tribe, 
to which soil the people of Georgia understood to belong to the 
State of Georgia in fee simple. By a succession of treaties, 
beginning with the Treaty of Hopewell, in 1785, the United 
States undertook to guarantee to these Indians their ancestral 
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domains, together with certain rights of a political nature which 
need not be enumerated, but in the exercise of which they had 
undertaken to form for themselves an independent constitutional 
government within the State of Georgia. Congress had subse- 
quently engaged with the State of Georgia to extinguish the 
Indian title,— an engagement which, for a period of twenty-five 
years, and down to the events now about to be considered, it 
had failed to keep. In this state of things the legislature of 
the State of Georgia, intending to enforce the migration of the 
Cherokees from the State, passed a series of acts extending the 
jurisdiction of the State over the country of these Indians, which 
acts were of a character so severe and oppressive on their face 
that I do not undertake to justify them. The Indians undertook 
to assert their rights under the various treaties, and also under 
certain acts of Congress, as against the State of Georgia. They 
got no comfort from the President, who had fought two Indian 
wars, who had made two Indian treaties, and who was thoroughly 
acquainted with the nature of the Indian. This was a question 
upon which Jackson's mind was thoroughly made up, and in 
accordance with the views and wishes of the people of Georgia. 
When the Indians applied to him, he merely told them that 
‘‘the President of the United States has no power to protect 
you against the laws of Georgia.’’ Finding that the President’s 
opinion had the support of Congress, and that they could 
therefore expect no aid from either of the political departments 
of the government of the United States, the Indians determined 
to apply to the judicial branch of that government in the hope 
that they could induce it to overrule the political branch. To 
assist them in this effort they retained two great lawyers, John 
Sargent and William Wirt. The results of these efforts are 
exhibited in three reported cases, one of them in the early 
Georgia reports, and the other two in the reports of the Supreme 
Court of the United States. 

The first case was that in which a Cherokee Indian named 
George Tassel, commonly called Corn Tassel, was prosecuted 
and convicted in the Superior Court of Georgia, for murdering 
another Cherokee in that part of the Cherokee country within 
the State of Georgia, which the legislature of that State had 

VOL. XXXI. 52 


818 31 AMERICAN LAW REVIEW. 


annexed to the body of Hall County. There was a plea to the 
jurisdiction, based upon the ground that the act of the legislature 
of Georgia, which undertook so to extend the jurisdiction of the 
State over the Indians, was unconstitutional, and contrary to the 
treaty of Hopewell, and to subsequent treaties. This plea was 
overruled by the judges of the Superior Court in convention.! 
To reverse this decision it was attempted to prosecute a writ 
of error in the Supreme Court of the United States. A fiat for 
the writ was granted by Chief Justice Marshall. The writ was 
issued and duly served upon the judge of the Superior Court of 
Georgia who had tried the case, he being the highest judicial 
functionary to whom the writ could run, the convention of judges 
being merely a voluntary meeting of the judges without statutory 
authorization. The Governor of Georgia deemed the matter of 
so much importance that he communicated it, by a special mes- 
sage, to the General Assembly then in session. The latter, by 
a joint resolution, denied and repudiated the jurisdiction of the 
Supreme Court of the United States over the question, and 
directed the sentence to be executed. Tassel was accordingly 
hanged, and no return was ever made to the writ of error. 

The second case was nothing less than a suit in equity brought 
by the Cherokee Nation against the State of Georgia in the 
Supreme Court of the United States, to enjoin that State, its 
officers and agents, from enforcing its hostile legislation against 
the Cherokees. After great consideration, the court dismissed 
the bill, on the ground that, although the Cherokees were a 
*« State,’’ yet they were not a ‘‘ foreign State’’ within the mean- 
ing of that clause of the constitution of the United States 
conferring jurisdiction upon the Supreme Court in cases of 
controversies between foreign States and the United States.? 

The third case was that wherein a missionary, sent to the 
Cherokees by the Board of Foreign Missions, refused to take out 
the license required by the statutes of Georgia to be procured 
from the Governor of Georgia before entering the Cherokee coun- 
try. For this he was prosecuted in the Superior Court of Geor- 
gia under a severe penal statute, was convicted, was sentenced to 


1 State v. Tassels, Dudley (Ga.) 229. 
2 Cherokee Nation v. Georgia, 5 Pet. (U. 8.) 1. 
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hard labor in the penitentiary for a period of four years, refused 
to accept pardon on the condition of taking out the statutory 
license, but prosecuted a writ of error in the Supreme Court of 
the United States, the Board of Foreign Missions retaining Sar- 
gent and Wirt as counsel. The court unanimously reversed the 
judgment of the Superior Court of Georgia, on the ground that 
it had been pronounced under color of a law which was void, as 
being repugnant to the constitution, treaties and laws of the 
United States. The mandate of the Supreme Court of the United 
States then went down to the Superior Court of Georgia, but it 
was disobeyed. The Governor of Georgia is reported to have 
said that he would rather hang the prisoner than liberate him 
under the mandate of the Supreme Court; and President Jackson 
is reported to have said: ‘* John Marshall has made his decision, 
now let him execute it.’”” The missionary, notwithstanding this 
mandate, was kept in prison about eighteen months, and was 
finally liberated, apparently because the authorities of Georgia 
were ashamed of themselves, or got tired of keeping him. 

Now, facing an audience of lawyers, subject to be reversed by 
them, as every lawyer is subject to be reversed, and admitting 
that I have been reversed on this question, and by the greatest 
judicial tribunal in the world, and disclaiming any purpose of 
expressing an opinion on the political aspects or merits of this 
case,— I am nevertheless here to defend Andrew Jackson against 
the imputation of usurpation, or of acting beyond the limits of 
his just constitutional powers. I am not here to defend the 
legislation of Georgia as being humane, wise, or just; though I 
ask for it that lenient consideration which springs out of what 
we know of the nature of the Indian, and the difficulty which a 
body of white people must experience in living in immediate 
proximity with him. What I do say is this: This question was 
exclusively a political question, and when the State of Georgia 
and the political departments of the government of the United 
States united in deciding it one way, however unjust that decision 
may have been, the judicial department of the government of 
the United States had no power to decide it the other way. The 
question whether a treaty between the United States and another 
nation capable of making a treaty, shall be enforced or be abro- 
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gated, or suffered to lapse and become a dead letter, is a question 
which, from its very nature, cannot be decided by the judicial 
department of the government of either of the high contracting 
parties as against the political department of that government. 
Whether a treaty shall remain in force or be abrogated is a ques- 
tion of which the judiciary can have no conusance, but it is a ques- 
tion the decision of which must be left to one or both of the parties 
to the treaty, acting through the treaty-making department of 
their respective governments. And if one of these parties, so 
acting, unjustly abrogates a treaty, or refuses to carry it out, it- 
does not become answerable therefor to its own judiciary, but 
only to the other party to the treaty, the penalty being such 
force, in the exercise of war, as the other party shall see fit to 
apply. Let me illustrate this by one or two supposed cases. 
Suppose that, after the ratification of the treaty for the annexa- 
tion of Hawaii to the United States, and after Congress shall 
have enacted a code of laws for the government of the territory 
so annexed, a subject of the Emperor of Japan, domiciled in 
Hawaii, should be convicted of a crime and sentenced to undergo 
a punishment in accordance with those laws, and he should sue out 
a writ of error in the Supreme Court of the United States, on the 
ground that the treaty of annexation was inoperative and that 
the law of Congress under which he had been convicted was con- 
trary to some old treaty between Japan and the kingdom of 
Hawaii, or between Japan and the United States,— what would 
be thought of a decision affirming such a view? Or to go 
further ; for distant illustrations are often most forcible, because 
we see the outlines of distant things more clearly. At the 
conclusion of the Crimean War, Russia, England, France, 
Turkey, and perhaps other signatory powers, entered into a 
treaty, whereby (among other things) Russia engaged not to 
keep a fleet in the Black Sea composed of more than a stated 
number of vessels. Not long ago Russia got tired of this re- 
straint, and notified the other signatory powers of her intention 
to disregard that clause of the treaty. Suppose that the Queen 
of England, or the Sultan of Turkey had thereupon filed a bill in 
equity in the highest judicial court of the Russian Empire to en- 
join the Czar, or the Minister of Foreign Affairs, or the other prin- 
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cipal political agency from disregarding that clause of the treaty 
and launching in the Black Sea a greater number of ships of war 
than Russia had thereby engaged to keep in that water,— what 
would be thought of such a proceeding? And yet it does not 
seem that such a proceeding would be essentially different from 
the judicial proceedings by which the Cherokees endeavored to 
persuade the judicial department of the government of the other 
treaty-making power to enforce the treaty against the will of its 
political departments. Let us take another illustration. We 
all recall that our war with Mexico was fought over the question 
whether the western boundary of the State of Texas was the 
river Nueces, as Mexico claimed, or the Rio Grande, as Texas 
and the United States claimed. Suppose, after the State of 
Texas had established judicial courts in the disputed territory, a 
person there found had been tried and convicted in one of those 
courts, and sentenced to undergo punishment for an offense 
there committed ; and suppose he had sued out a writ of error 
to reverse that conviction, in the Supreme Court of the United 
States, on the ground that, although the political departments 
of both the State of Texas and the United States maintained 
that the disputed territory belonged to the State of Texas, yet 
such was not the fact; and suppose the Supreme Court of the 
United States had held that the Texas court had no jurisdiction 
because the territory within which the alleged crime had been 
committed did not belong to Texas, but to Mexico,— what would 
have been thought of the decision? If private rights arise under 
treaties with foreign nations, the judicial departments of our gov- 
ernments, both Federal and State, must undoubtedly give effect to 
those rights, because the constitution of the United States makes 
treaties made in pursuance of it ** the supreme law of the land;’’ ! 
but if the power that can make a treaty witha foreign State 
sees fit to break it, or to allow it to lapse and declines to main- 
tain it, or carry out its provisions, the judiciary cannot restore 
it; otherwise the judiciary might as well enter upon the work of 
making treaties in the first instance. It was therefore for the 
President and the Congress to say whether treaties with the 
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Cherokee Indians residing within the limits of the State of 
Georgia should be continued in force, or be supplanted by the 
legislation of Georgia; and so long as both President and Con- 
gress concurred in taking the latter resolution, the Supreme 
Court had nothing to do with the question. Its decision that the 
treaties and acts of Congress overrode the legislation of the State 
of Georgia was undoubtedly sound; but it was for the President 
and Congress to say whether the treaties or the adverse legisla- 
tion of Georgia should prevail,— being answerable for an erro- 
neous decision to no power save the other contracting party — 
in this case the Cherokee Nation. We must therefore con- 
clude that Jackson, in this instance also, acted within his 
constitutional powers, whatever may have been the merits of his 
action. 
No tribute to Andrew Jackson would be complete without 
some allusion to the noble and pious woman 
sy A Tribute to who, for a third of a century, presided over 
achel Donelson _. 
Jackson. his hospitable home and formed the partner 
of his toils and triumphs. The circum- 
stances attending her marriage with him were clouded by a 
grievous mistake of fact, were misunderstood, and misrepre- 
sented. The highest tribute that can be paid to her is found in 
the fact that her husband, for forty-seven years stood ready to 
stake his life in vindication of her honor and of the honor of 
her memory, and, it is said, kept a pair of pistols forever 
loaded, to be used upon any man who might dare to asperse 
**that sacred name.’’ Their domestic lives were sweet and 
beautiful. Although Jackson was of a sudden and rash temper, 
yet no tradition of domestic broil has come down to us. 
Towards his enemies in public and private life, he carried a 
lofty and sour temper; but in the bosom of his family, among 
his domestic slaves, and among his immediate friends, he was as 
sweet as summer. His relations with women were pure, and 
therefore his opinions of women were exalted, and his treat- 
ment of them chivalric. If, in his early life, he was rough and 
even profane, his wife was always a model of deep and active 
piety. All her letters to her friends and relatives, when absent 
from the hermitage with her distinguished husband, of which a 
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great many are extant, are full of religious exhortations. She 
seems to have been continually oppressed with the honors and 
ceremonials which were lavished upon him, and feared that 
earthly honors would keep his thoughts forever weaned from 
heavenly things. His greatest triumph was his first election to 
the Presidency ; her greatest triumph was when he promised her 
to embrace and publicly profess the Christian religion, of which 
he had always been an unquestioning believer. She did not 
live to realize that promise; but she did live to congratulate 
him upon his triumph. Immediately after that triumph she 
died suddenly of a heart disease which had long afilicted her. 
Instead of becoming mistress of the presidential mansion, she 
was translated to mansions on high. As ever in their lives, 
so, after she was gone, he kept his sacred word and faith with 
her. After he had sounded all the depths and shoals of earthly 
honors, he returned to the Hermitage to spend the short span 
of life which still remained to him; and there, over her green 
grave, he became a penitent Christian. 

More than once in the tide of history, when great leaders have 
died, their followers have refused to believe 
that they were dead. After the great 
Constantine had passed away, his body was 
seated upon a throne and there received adoration. When 
Mahomet died, his followers exclaimed, ‘*‘ By God, he is not 
dead; the Prophet of God cannot die!’’ Many of the colored 
people still believe that Lincoln did not die, but was translated 
to heaven like Elijah. Corresponding to this we have the worn- 
out joke, which had a semblance of truth, of how the followers 
of Jackson continued to vote for him at every presidential elec- 
tion after his death, until the outbreak of the Civil War. In 
fact, his death produced a public sensation scarcely less than 
that which was produced by the death of Washington. And 
the name of Jackson remains the watchword of a great, patriotic 
and powerful political party. It is, indeed, a name to conjure 
with ; and the Jacksonian legend has in it a spell that touches 
the patriotic heart and makes the wisest head its sport. Not 
that all his opinions upon the public questions of our day 
were those of his present followers. For example, his fol- 
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lowers generally favor a tariff for revenue only: he favored 
a protective tariff to diversify our industries and divert 
600,000 agricultural laborers, unprofitably employed, into 
the channels of mining, manufacturing and the mechanical 
arts; thereby creating home markets for our surplus agricul- 
tural products.!. But from the fact that in his time he was in 
favor of a protective tariff to build up and diversify our infant 
industries, it does not necessarily follow that, if he were among 
us to-day, he would favor a tariff which would tax and grind the 
agricultural and producing people in order to foster gigantic 
trusts, monopolies and industrial combinations. That, he would 
stand for the people against the monopolies, no one, after read- 
ing his famous message vetoing the bill to recharter the Bank of 
the United States, can for one moment doubt. In these days 
when gigantic trusts are seeking special privileges at the hands 
of Congress, a reading of that celebrated document is hygienic. 
So, unlike most of his followers to-day, Jackson was, par excel- 
lence, the apostle of gold money. His name stood for gold ; and 
in his view, gold and silver ought to be coined and circulated 
only at a commercial ratio. But human thought undergoes 
development, and human opinion undergoes substantial changes, 
under changing conditions; and we cannot feel absolutely certain 
as to what the opinions of Jackson, even upon financial questions, 
would be, if he were among us to-day. His fame rests largely 
upon his prompt assertion of the supremacy of the laws of the 
Union against the Nullification ordinance of South Carolina, and 
upon his famous declaration, given in the form of a toast at a 
public banquet, **‘ The Federal Union, it must be preserved.” 
But, if he had lived through what Mr. Lowell called ‘the in- 
evitable wrong,’’— I mean the wrong and strife over the question 
of slavery, and had seen the two great sections of the Union 
separate from each other and form into hostile camps, it cannot 
even be affirmed that he would not have joined the Secession 
movement in 1861; though it is probable he would have adhered 
to the Union, as his life-long friend Gen. Sam Houston did. 
But, beyond question, there were many men as patriotic as Jack- 


1 See his letter to Dr. Colman, of Virginia, in Parton’s Life of Jackson, 
Vol. III., page 34. 
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son or Houston who took a different view of their public duty 
in that crisis; and whatever view Jackson may have taken, he 
would have led, not followed. 

As between the rich and the poor, Jackson sided with the 
poor ; as between the oppressor and the oppressed, he sided with 
the oppressed. His patriotism was intense, and if he ever exer- 
cised power harshly or arbitrarily it was never done for himself, 
but always for his country. Herein lay the great contrast 
between Jackson and Napoleon. Both acted arbitrarily. But 
Jackson was intensely patriotic; whereas Napeleon had no pat- 
riotism: he depopulated France, and made her citizens three 
inches shorter, in order to promote his own aggrandizement and 
that of his family. Jackson was absolutely honest, and never 
acted in important matters except from firm conviction and set- 
tled principle; Napoleon had not a particle of honesty in his 
whole make-up — it is doubtful whether he ever had one fairly 
honest thought in his whole life. While possessed of a noble 
ambition, a quality not discreditable in any man, Jackson’s 
public aims were unselfish and patriotic. From the time when 
he first entered public life, all his energies were strained to pro- 
mote the honor of his country and the welfare of his country- 
men. How little there was in him of self-seeking is shown by 
the fact that, in the upward course of his career, he resigned no 
less than six high offices, in every instance with the hope of 
retiring to private life. Those offices were: Representative in 
Congress; Senator in Congress; Judge of the Superior Court; 
Major-General in regular army of the United States; Governor 
of the territory of Florida; and (a second time), Senator in 
Congress. In view of these repeated instances of self-abnega- 
tion, we may well apply to him the tribute which was applied to 
the Father of his Country, — 


** Proud to be useful, scorning to be more! ”’ 


In eastern France, on the line of the Lyons and Mediterranean 
Railway, a traveler sees from the railway carriage as he passes 
along, two or three miles to the south of him on a hill, a colossal 
statue standing with clean outlines against the pure blue sky. 
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It is the statue of Vercingetorix, the Gallic chieftain, standing 
on the site of the ancient capital of his country. After 2,000 
years have piled their oblivious sands above his memory, the 
patriotism of France has erected a monument which touches the 
clouds, to commemorate the deeds of a patriot who fought and 
died to save his people from the yoke of Rome. The imagina- 
tion of every American patriot raises a similar monument to the 
memory of Andrew Jackson. There he stands upon the horizon 
of the distant past, his clear and rugged outlines in bold relief 
against the sky ; not dimmed by the lapse of time, nor by the 
intervening clouds and flashes of the Civil War; not shrunken 
in the long perspective of history, but still of colossal size. 
He is not dead, but still living and of potent energy: still lead- 
ing, still conquering, still marching on. If he could appear in 
our midst to-day, and see in this city the gathered evidences, 
which we see, of progress in the arts, the sciences and the 
utilities which minister to human enjoyment, he would say: 
‘*¢ Verily I am a citizen of no mean city.’’ And we would rise 
and respond with one acclaim: ** Honor and gratitude to him 
that filled the measure of his country’s glory.”’ 
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LAND TRANSFER BY REGISTRATION OF TITLE IN 
GERMANY AND AUSTRIA-HUNGARY.’ 


Ihave the honor to report that in the month of May last, in 
pursuance of your instructions, and with the authority of the 
Treasury, after communication with the Lord Chancellor, I 
made an investigation into the working of the system of Land 
Transfer by registration of title in Germany and Austria- 
Hungary, which are the only large European States in which 
that system is at present in force. 

My instructions were to inquire not only into the legal but 
also into the financial and administrative branches of the subject, 
the fees and expenses, the staff, buildings, precautions against 
fire and other accidents, the connections with the Cadastral sur- 
veys, the relations of the central and local branches, protection 
against fraud and error, compensations for errors, the facilities 
afforded for landowners and business men in transactions re- 
lating to land, and generally into all points on which useful 
information appeared to be obtainable. In conducting these 
inquiries I was authorized to visit not only the central offices in 
the capitals, but the local offices in provincial towns and agricul- 
tural districts as well. 

Full particulars with regard to these subjects will be found 
under appropriate headings in the accompanying detailed report, 
but before proceeding to details it may be useful to make a short 
preliminary statement of the method and results of the inquiry 
from a general point of view. 

The method pursued in the inquiry was this. The Foreign 
Office having obtained the assistance of Her Majesty’s represent- 
atives abroad, who procured for me the highest official and 
other facilities in the countries visited, I first made general in- 


1 Report of C. Fortescue Brickdale, tems of Registration of Title now in 
Esq., the Assistant Registrar of the operation in Germany and Austria- 
Land Registry (England), on the Sys- Hungary.—Eps. Am. Law Rev. 
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quiries in the respective capitals, Berlin and Vienna, consisting 
mainly of interviews with the chief officers of the Ministries of 
Justice and Finance, as to the principal features of the land 
registration law and of its administration, and as to the Cadastral 
system, maps and offices. I also had interviews with lawyers, 
bankers, and other business men as to the general practical 
results of the system as applied to every-day transactions, and 
inspected the registry offices, registers, maps and records for 
the central and suburban portions of the two cities. This done, 
I visited the registry offices and made further inquiries in Dres- 
den, Prague, Budapest, Munich, and Cologne, together with 
other smaller towns in agricultural, industrial, and mining dis- 
tricts lying between those places, having been previously advised 
in the capitals as to where special features could best be studied, 

By these means, as will appear from a perusal of the detailed 
report, I obtained a general survey of the actual daily working 
of the system of registration of title under a considerable va- 
riety of conditions. It was shown in its application to estates 
of various sizes, values, characters, and situations, and subject 
to numerous diverse legal, commercial, and political incidents. 

In some of the districts observed, titles had been registered 
from time immemorial; in others they had been partially regis- 
tered for a long period; while in others the system is totally 
new and unaccustomed, and has been preceded by no registra- 
tion at all. The particular examples collected in the detailed 
report included (for instance) such great estates as the ancestral 
domains of the Bohemian nobility (among whom are to be found 
some of the largest landowners in Europe), subject to the 
strictest entails, carrying political privileges of the highest im- 
portance, and specially registered in immense separate volumes 
in the provincial capital ; they also include (by way of contrast) 
the tiny subdivisions of the peasant proprietors of the Rhine 
Provinces, where the principles and practices of the Code 
Napoleon are still deeply rooted in the customs and feelings of 
the people. They include, on the one hand, specimens taken 
from the rapidly developing building properties in the suburbs 
of Berlin, with their villa residences and restrictive covenants, 
and, on the other, remote Silesian manors with their tenant 
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farmers, antique rights of common, and commuted rents and 
services, dating from feudal times. They show the system as 
applied to vast featureless plains like the corn-growing regions 
of Hungary, to the busy mining and industrial districts of Saxony 
and the Black Country of Germany close to the Russian frontier, 
as well as to the picturesque Alpine hamlets and pastures — with 
their innumerable interdependent rights of way, water, and 
other complicated easements — to be found in Styria and the 
Saltzkammergut ; they pass from the intricacies of cellars and 
flats, courts and passages, of the Jews’ quarter of the city of 
Prague, to the simple conditions of a quiet agricultural district 
in Brandenburg; from mortgages on first-class properties, 
involving hundreds of thousands of pounds, and subject to the 
most complicated subsequent dealings by way of transfer, 
alteration, subdivision, and collateral security, down to rows of 
petty charges on diminutive shares in an inconsiderable estate ; 
from great cities where values are measured almost by the square 
inch, to trackless wastes and bare mountains of scarcely any 
value at all. 

Over the whole of this vast and diversified tract — embracing 
an area more than seven times the size of England and Wales — 
systems of registration of title differing in no essential particular 
from the systems established under the Torrens Acts in 
Australia, and partially established under the Land Registry 
Acts in England and Ireland, have been in almost universal 
operation for a considerable period, amounting in the principal 
Austrian provinces to upwards of eighty years, and in certain 
places dating from a much more remote period. The type of 
registration followed bears throughout a remarkable similarity 
to that of Lord Westbury’s Act of 1862, every kind of interest 
in land being capable of registration, resulting, not unfrequently, 
in the formation of a somewhat involved and complicated record. 
It will be remembered by those familiar with the subject, that 
Lord Cairns’ Land Transfer Act of 1875, by excluding certain 
minor interests from the register, provided a remedy for what 
was deemed a defect in the 1862 act in regard to this. 

Notwithstanding this liability to become complicated — of 
which instances are given in the detailed report — the Conti- 
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nental registers appeared, according to every test by which their 
practical efficiency could be tried, to be giving complete satisfac. 
tion, and to enable landowners, large and small, habitually to 
transact sales and mortgages with an ease, rapidity, cheapness 
and security which, to persons accustomed only to the condi- 
tions of land transactions in this country, will appear almost 
incredible. 

To begin with the question of cost. The following are a few 
specimens of the fees charged on sales and mortgages in the 
Prussian land registry —where the fees have lately been 
readjusted in consequence of a careful inquiry into their suf- 
ciency to defray all the expenses, direct and indirect, of the 
administration, and in the Saxon registry, where they are also 
intended to defray all costs of the department. 


Land Registry Fees. 

Value. On Sales. On Mortgages. 
In Prussia. In Saxony. In Prussia. | In Saxony. 
£ £ d. £ d. £8. d. £s. d. 
0 0 5 05 0 0 0 8 010 
10..0 002000000 050 010 | 
cose 0 5 0 | 010 
50.. 049 05 0 | 
100... 0000 07 8 010 0 047 040 
500... coscescce 018 0 250 012 0 017 6 
110 0 315 0 112 6 
2,000... ccccccece 212 0 6 5 0 118 0 212 6 
5,000... 4 5 0 12 10 0 315 0 4 7 6 
710 17 10 0 | 615 0 617 6 
20 000... 13 10 0 2710 0 1215 0 1117 6 
6110 0 107 10 6015 0 5117 6 


In Austria and Hungary the registry fees are also very low, 
and are stated in the detailed report, but they are not calculated 
with reference to the cost of the department. 

The cost of professional assistance (where required) is, 
owing to the simplicity of the system, very slight. In Prussia, 
there is an ad valorem scale, which, in cases where the whole 

conduct of the transaction is committed to a professional man, 
' is the same as the above (Prussian) Land Registry fee scale — 
with a minimum of 1s. 6d. Where the lawyer is only employed 
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for part of the work, half the scale fee is charged, with certain 
extras for time and distance. 

In Austria and Hungary there is no fixed tariff of professional 
charges, but I was told by lawyers in good practice in both 
countries that their charges are not at all serious. In Vienna 
about £1 is a very usual fee for the purchaser’s lawyer for in- 
vestigating the register, drawing the deed, and attending to 
completion and registration. £10 is a high fee, even in large 
matters, and with wealthy clients. One of the judges spoke to 
me somewhat complainingly of a bill of 80 fl. (about £6 12s. 
6d.) which he had been charged for professional help in a pur- 
chase of 50,000 fl. (about £4,176). 

Of course these particulars as to cost must be taken subject 
to the reserve that the general scale of remuneration, both pro- 
fessional and official, in Germany, is considerably lower than it 
is in England; but it seems evident, from statistics given in the 
detailed report, that any allowance required on this account is 
more than counterbalanced, at least as regards official charges 
and costs, by the much higher ad valorem fee that would be 
earned in England per case — owing to the rarity of very small 
transactions (£50 and under), which are the staple work of 
Continental registries. 

Turning next to the time occupied in sales and mortgages; the 
statements of the officials, corroborated by the evidence of land- 
owners and professional men, is everywhere the same. As a 
general rule, ten to fifteen days is the outside time occupied in 
transactions relating to land, from the first beginning of the 
negotiations down to final completion of the record in the land 
register, the effect of which recording — it is important to bear 
in mind — is to enable the purchaser or mortgagee, in his turn, 
at once to dispose of the property, or the security, with equal 
rapidity and ease, in the open market, and at no further expense 
or trouble to himself, as is alse the case in the English Land 
Registry under the act of 1875. If expedition is required, a 
matter can be carried through in three days, and sometimes in 
one day, as the officials will always push forward cases where 
time is of importance. Mortgages to the Land Banks are com- 
pleted in about three days. In fact, so rapid and free from 
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difficulty is the whole matter usually, that it is not the practice 
to place any interval between contract and conveyance ; both are 
contained in the same deed. A certified copy of the register ig 
the only title shown, and this can usually be perused in a few 
minutes; and even where the title is involved an hour will almost 
always suffice to test it. The representative of an English com- 
pany, buying land some years ago in Pesth, could not believe 
that the whole matter could be concluded at a sitting; but it 
was, and notice of the completion of the registration was 
received by the purchasers the next day. 

‘In Prussia, a bona jide purchaser or mortgagee from a regis- 
tered owner becomes, immediately on registration, absolutely 
secure from all adverse claims. In Austria and Hungary there 
is, in theory, an interval varying from thirty to sixty days 
allowed for objection, with a very remote possibility of disturb- 
ance extending over three years. But these latter intervals are 
disregarded in practice, and are not known to have been ever 
utilized. 

There always remains the theoretical possibility of a forged 
transfer, followed by the registration of the transferee, and then 
a sale by him to a bona fide purchaser ignorant of the fraud — 
in which circumstances the original registered owner would, if 
he did not discover the fraud and lodge an objection within the 
prescribed period, lose his land. But I was confidently assured, 
in answer to frequent inquiry, that no such case had ever arisen 
in practice. The parties to all dealings are identified by officials 
or notaries, and written notice of every application is sent to the 
registered address of every person affected by it, even when 
they have appeared personally and have consented to the entry 
being made. In Hungary no identification is required. 

The simplicity of the system may be judged partly from the 
low scale of professional charges, which include all searches and 
communications with the registry, and from the fact that in the 
towns people commonly search the registers themselves, and 
often draw up their own deeds. If it is inconvenient to go to 
the registry to search, an official copy of the entries is obtain- 
able for the perusal of the intending purchaser or mortgagee. 
Land certificates are not issued. The interests recorded in the 
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register books are occasionally complicated and involved; but 
owing to the mode of entering everything in its right place, and 
avery complete system of cross references, a comparatively 
short time enables a searcher to make an accurate note of the 
present state of any title and incumbrances, or to extract the 
title to any parcel or particular interest (such as a life interest, 
or an estate in remainder, with its incumbrances ), or the title te 
any incumbrance, from among the other entries. This applies 
to the largest as well as to the smallest estates. 

In Prussia all conveyances are now made verbally, by declar- 
ation of the parties in the presence of the land registrar (or in 
some parts before a notary public), who takes 2 note of the 
declaration made, and, on comparison with the register, the 
purchaser is entered as owner without more ado. This pro- 
cedure results in the vast majority of country sales being con- 
cluded without any legal assistance whatever, at the mere cost 
of the registry fees. If desired, the attendance and declaration 
can be made by attorney. 

It may be remarked in passing that these Prussian verbal con- 
veyances have already a parallel in some of the late English land 
transfer bills, which proposed to give an option to purchasers on 
sales to apply for registration of themselves as owners of the 
land purchased without any conveyance: this registration, when 
completed, was to have the same effect as a conveyance by deed. 
This provision could easily be extended to transfers of land 
already on the register. 

In Prussia, Saxony, Bavaria, Wurtemberg, and (it is believed) 
in most other German States, the registers are strictly private, 
and are only shown to persons having an interest in the land. 
In Austria and Hungary, and also in Baden, they are, and always 
have been, public. 

In the examples cited in the detailed report, care has been 
taken to remove or alter any details likely to lead to the identi- 
fication of particular estates in countries where the register is 
private. 

Owing to the extreme ease with which, after a little practice, 
any ordinary business man can test a title, and draw up a mort- 
gage, an immense business is carried on under the title of Real 
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Credit Institutions and Land Banks. The ordinary bankers, like 
our own, do not regard permanent mortgages of land as a yery 
desirable form of investment, though, like our own bankers, 
they occasionally lend to their own customers on real security 
by way of favor. But the land banks (as to which fuller par- 
ticulars are given in the detailed report) are specially formed 
for the purpose of lending money on security of land, and here 
landowners can obtain permanent loans, or, what is more com- 
mon, loans to be paid off in forty or fifty years by terminable 
annuity, including principal and interest, to any amount, with- 
out delay, and usually without commission or any other expense 
than the bare land-registry fees. The largest Jandowners use 
these banks as well as the smallest, and are stated to have found 
them of the ut..ost service. The debentures of the land banks 
appear arrong the highest forms of securities in great numbers, 
in the daily published lists of the Stock Exchange. 

It does not appe:s tiat the various results above stated are due 
to any special degree ¢? simplicity either in the titles or in the 
transactions recorded: On the whole, from a perusal of a very 
large number of registers in all parts, it appeared that the sub- 
sisting interests in land in Germany and Austria are, as a gen- 
eral rule, at least as complicated as they are in England, and the 
entries in the registers especially in Austria (where all servitudes 
are registered), are certainly far more complicated than the 
entries in the registers kept under the Land Transfer Act 1875 
are, or could ever become. 

The main sources of complication in the German and Austrian 
registers are entails and settlements affecting the large estates; 
wills, family charges, life estates, and co-ownership, affecting 
every class of property, the last — co-ownership — being exces- 
sively common, owing to an arrangement often made on mar- 
riage, which gives a wife an immediate half-share in all her 
husband’s acquired property; the law of intestate succession, 
which divides the property equally among all the children: and 
the usual practice of testators, to a similar effect. Under the 
English Land Transfer Act 1875, complicated beneficial interests 
are protected by cautions and other indirect means which do not 
complicate the register. The mortgages, too, in the Continental 
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registers, both for small and large sums, are numerous and often 
very involved, being secured on whole estates, parts of estates, 
and on the separate undivided shares, life interests, and other 
partial ownerships; with subsequent transfers, alterations, part 
payments, and other dealings, all of which are recorded on the 
register. Examples of these transactions will be seen in the 
detailed report. 

Since the establishment of the Cadasters or Land Tax Regis- 
ters in the various States the land registries have been worked 
in close relationship with them — almost the entire work of the 
description of estates being taken over by those departments; 
but that a Cadaster is not essential to a land register is clear 
from the fact that most of the registers existed for a long 
period before the Cadasters were made. In Austria, properties 
are now always described by reference to the Cadaster-numbers 
of their parcels ; but in Prussia a general verbal description may 
sometimes be entered instead. When a parcel is cut up, a 
tracing, made or approved by the Cadaster officer, with a new 
number, also given by the Cadaster officer, is attached to the 
conveyance (or brought with it, if verbal) and left in the regis- 
try. In Austria, where the Cadastral maps are lithographed, — 
copies are kept in the land registries and corrected up to date; 
but in Germany, where the maps are not lithographed, no copies 
are kept in the land registries. A full account of the relations 
of the Cadaster to the land registry will be found in the detailed 
report. 

Mortgage certificates are issued in Prussia only. They are 
required to be produced on all registrations affecting the mort- 
gagee’s title, and are indorsed with notes of the transactions 
recorded. No other certificates of any kind (except certified 
copies of the registers) are issued. 

It may be useful to add here a short description of the general 
official machinery by which the excellent results above stated are 
produced, and of the mode of introduction of the system (where 
known) into the principal States and Provinces; this in some 
cases is lost in the mists of antiquity, and in others is still in 
progress at the present day. 

The system is essentially a local and district system, the 
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registers being everywhere kept in special rooms forming part 
of the offices of the local courts of first instance, which, wher- 
ever the state of the population admits of it, are (like our own 
county courts, of which there are 546 in England and Wales) 
within easy reach of every man’s door. Except in Hungary, 
and a few very thinly peopled districts, no registry is more than 
about fifteen milesfrom the furthest hamlet it serves. In Baden 
and Wurtemberg the registers are still more localized, being 
established in every commune. 

The registrars are members of the large body called Richter 
or Amtsrichter (of which there are 4,219 in Prussia, and 3,844 
in Austria), who do the whole of the judicial or quasi-judicial 
work of the country. In small places, where there is only one 
Richter he combines the land registry with his other work; in 
large places in Germany there are one or more Richter exclu- 
sively employed in superintending the land registry work. In 
Berlin, for instance, there are thirteen, in Cologne six, in Dres- 
den five, so employed. In Austria and Hungary it is otherwise, 
no Richter being exclusively employed in land registry work, 
but there are always one or more superior clerks who attend to 
nothing else. 

This system appears to be both economical and convenient — 
securing the services of competent men, acquainted with the 
locality and knowing many of the landowners personally, at a 
minimum of cost; while the offices are so well distributed over 
the country that the poorest proprietors can, if they wish, in- 
spect the registers and settle their business on market days, 
with no expense for traveling, and none of the difficulty and 
uncertainties of correspondence, abhorrent to the rustic mind. 
The large landowners, who of course do not always reside in 
the district where their lands are registered, conduct their bus- 
iness through the post or through a local legal or other agent. 

The manner in which the system has been introduced into 
those parts of the country (and they were many) where no 
registers, or only incomplete registers formerly existed, is natur- 
ally of the highest interest and importance at the present juncture 
in England. 


A great variety of circumstances antecedent to the present 
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system existed in different parts of the German and Austrian 
empires. In some places — Bohemia, for instance, generally, and 
many of the principal cities and numerous isolated manors and 
districts in the country — registers of ownership have existed 
from time immemorial. In Vienna, for instance, there are still 
preserved registers of 1368; in Prague, of 1377; in Munich, of 
1440. In other places, such as the Rhine Provinces, Hanover, 
and some of the remoter Austrian provinces, e. g., Bukowina 
and Dalmatia, ownership of land had never been registered at 
all, until the present system was introduced, not many years 
ago —though even here there was usually some kind of regis- 
tration of mortgages. Between these extremes a great variety 
of mixed systems prevailed, and during the latter half of the 
present century there has been nearly everywhere the Cadaster, 
or Government land tax register, which though neither complete 
nor authoritative as to title, showed at any rate the person for 
the time being in ostensible possession of the land and account- 
able for land tax. 

Registration of title was made universal for the then Austrian 
Empire in 1811; it was adopted in Saxony in 1843; in Hungary 
in 1849-56; and in Prussia (in its present form) in 1872. 
The system was in all cases gradually applied — province by 
province, district by district, commune by commune — under 
the general control of the Ministry of Justice and under the 
local control of the provincial Courts of Appeal. All inquiries 
were made at the Government expense, but this was not heavy. 
Although absolute titles were everywhere registered, very little 
documentary evidence of title was required, considerable 
reliance being placed on the local notices and advertisements, 
and information obtained from the land tax (Cadaster) books 
and local authorities. In Prussia, a very low scale of fees, 
amounting in small cases to a few shillings only, paid on first 
registrations, reimbursed the Government for all outlay. 

Only in a few very remote and primitive districts have errors 
been at all noticeable, and then they appear to have been rather 
due to misapprehension of the motives and objects of the inquiry 
than to intentional fraud. In the Rhine Provinces, where regis- 
ters are still in course of formation, where the subdivision of 
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the soil is so minute that there are as many landowners as in 
the whole of England and Wales, and where only registers of 
mortgage deeds formerly existed, no instance of intentional 
fraud has occurred in the returns sent in by the proprietors, 
Disputes are few, and chiefly relate to boundaries, which are, 
however, in nearly all cases amicably settled by a visit to the 
ground. Similar conditions a few years ago in Hanover, with 
the additional embarrassing element of a very prevalent system 
of verbal conveyances (which were duty free ) have led to equally 
satisfactory results, no instances of erroneous registrations having 
occurred. This, indeed, has been the experience throughout 
Germany, but these two districts are specially cited here because, 
owing to the absence of preceding registers, they form a closer 
parallel to the case of England and Wales than other districts 
where a tolerably complete system of land registration was 
already in existence when the present registers were formed. 
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CONSTITUTIONAL CONSTRUCTION AND THE COM- 
MERCE CLAUSE.! 


A private project for the establishment of a line of interstate 
transportation was the moving force that led to the adoption of 
the constitution. Washington, having surrendered his sword to 
the Continental Congress, turned his energies, as a private citi- 
zen, to the development by peaceful and industrial means, of 
the national spirit which, as leader of the army, it had been his 
opportunity to foster and maintain by force of arms. His com- 
prehensive foresight had already peopled, in fancy, the unknown 
and illimitable Northwest. He realized that the only tie that 
could bind this future empire to the newly-born nation in the 
East was the bond of commercial intercourse. Navigation, the 
only adequate means of transportation at that time, furnished 
to this vast territory a natural and easy outlet, by the Missis- 
sippi and Ohio rivers, to the Gulf of Mexico, where, at New 
Orleans, the Spanish power offered protection and commercial 
opportunity to the interior. To divert the flow of commerce 
from this natural channel, and to insure thereby the peaceful 
and permanent alliance of the Northwest with the Federal power — 
on the Atlantic Coast, Washington fathered and fostered a pro- 
ject for the building of a canal which should join the waters of 
the Ohio with those of Chesapeake Bay. The great obstacle in 
the way of this scheme, which thus united the hope of private 
profit with a project of Federal aggrandizement, lay in the 
sovereign power of each of the States which the canal must 
traverse, to regulate and to tax the canal and the commerce it. 
was designed to carry. The diverse and harassing exercise of 
this power by the several colonies had produced that condition 
of commercial confusion which, more than anything else, had 


1 A paper read beforethe American August 26, 1897, by Robert Mather, 
Bar Association at Cleveland, Ohio, Esq., of the Chicago Bar. 
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condemned the Articles of Confederation as a plan of Federal 
union. It was to prevent the embarrassments which the exer- 
cise of this power might impose upon his projected instrument 
of commerce, that Maryland and Virginia, and afterwards Penn- 
sylvania and Delaware, at Washington’s suggestion, tried to 
agree on some uniform plan of commercial regulations. From 
this grew the Annapolis Convention to which all the colonies 
were invited to discuss plans for uniformity of legislation on 
commercial subjects. The universal conviction which these dis- 
cussions produced that the power to regulate commerce among 
the colonies and with foreign nations should be withdrawn from 
the States and confided to the central government, led to the 
calling of the convention at Philadelphia. 

The work of the Constitutional Convention was a growth which 
far exceeded the promises of its beginning; the suggestion for 
the adoption of a uniform code of commercial regulations grew 
into a national spirit which converted the tottering confedera- 
tion into a united and puissant nation. The greatness of the 
work of that convention has long since overshadowed the cause 
that called it together; but the historic fact is never to be for- 
gotten that the necessity of removing the subject of the trans- 
portation of persons and property from the power of State 
regulation was the immediate cause of the formation of the 
constitution. The object, the effort to attain which led to such 
great results, was believed to have been sufficiently accomplished 
by the insertion in the constitution of the simple provision that, 
**The Congress shall have power to regulate commerce with 
foreign nations and among the several States, and with the 
Indian tribes.”’ 

It might well be expected that a feature of our organic law 
which owned such lofty birth, would speedily and consistently 
have received a construction in harmony with the great purpose 
it was meant to accomplish. Yet no other provision of the 
constitution presents so interesting a view of the uncertainty of 
constitutional construction, and of the fleeting influence of prin- 
ciples of decision that seemed once to have been permanently 
established. 


The struggle of the States has ever been to retain or regain 
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the powers surrendered to the central government in the com- 
merce clause; and the conflict in the courts from the first 
engaged the partisans of State rights and the champions of 
Federal supremacy. The first battle-field was found in the 
famous case of Gibbons v. Ogden.! The genius of federalism 
fought for the theory that the commerce clause conferred upon 
Congress exclusive power over interstate and foreign commerce, 
and removed the entire subject beyond the range of the legisla- 
tive power of the States. The spirit of State rights struggled 
for the doctrine that the Federal power was concurrent with a 
like power in the States, and that the States might still, despite 
this provision of the constitution, regulate commerce with for- 
eign nations and among the States, until Congress should by 
positive act itself regulate the subject. The result of the en- 
gagement gave the victory to neither of the contending theories ; 
for, while the masterly opinion of Marshall indicated his adher- 
ence to the theory of exclusive power, and the separate opinion 
of Mr. Justice Johnson insisted that judgment should be given 
on that ground, the determination of the great question was 
found unnecessary to the decision of the case. It was held that 
Congress had regulated the subject of transportation by water 
in the enactment of the coasting laws, and that the act of New 
York, granting to Livingston and Fulton the exclusive right of 
navigation by steam on the navigable waters of the State, was 
void because in conflict with these Federal laws. Gibbons v. 
Ogden decided nothing except that a State regulation of foreign 
or interstate commerce actually in conflict with a law of Con- 
gress, is void. This decision left the advocates of the doctrine 
of concurrent power free to insist that the State regulation was 
valid until it actually came in conflict with some law of Congress 
on the same subject. Thus, while the argument of the Chief 
Justice justified the claims of the advocates of exclusive Federal 
power, the ground of the decision gave comfort to their adver- 
saries; and Gibbons v. Ogden, instead of settling the contro- 
versy, opened a veritable Pandora box of troublesome questions 
which tormented the bar and divided judicial opinion for many 
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The struggle between the doctrines of exclusive and concur- 
rent power was renewed in Brown v. Maryland.' The State 
regulation here in controversy was a law of Maryland requiring 
importers of foreign goods to take out a license for the sale of 
the imported articles. The State law was held invalid on two 
grounds: First, that it was in violation of that provision of the 
constitution providing that no State shall lay any impost or 
duty on imports or exports: Second, that it was repugnant to 
the commerce clause. The opinion of the Chief Justice on the 
latter proposition breathes again the national spirit that insisted 
on the exclusive view of the Federal power. That the history 
of the adoption of the commerce clause pointed to this as the 
true construction was emphasized in this language: ‘* The op- 
pressed and degraded state of commerce previous to the adoption 
of the constitution can scarcely be forgotten. * * * Those 
who felt the injury arising from this state of things, and those 
who were capable of estimating the influence of commerce on 
the prosperity of nations, perceived the necessity of giving con- 
trol over this important subject to asingle government. It may 
be doubted whether any of the evils proceeding from the feeble- 
ness of the Federal government, contributed more to that great 
revolution which introduced the present system, than the deep 
and general conviction, that commerce ought to be regulated 
by Congress. It is not, therefore, matter of surprise, that the 
grant should be as extensive as the mischief, and should com- 
prehend all foreign commerce, and all commerce among the 
States. To construe the power so as to impair its efficacy, 
would tend to defeat an object, in the attainment of which the 
American public took, and justly took, that strong interest 
which arose from a full conviction of its necessity.’’ 

Doubtless this opinion was intended to establish, as indeed its 
reasoning does establish, the doctrine of the exclusiveness of the 
Federal power. But here, as in Gibbons v. Ogden, the decision 
of the case just failed of reaching the high ground of federal- 
ism at which the opinion aimed. There was here, as in the 
other case, a law of Congress with which the State law was 
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plainly in conflict. The contention that the State might regu- 
late the subject in the absence of such an act of Congress was 
still open, so far as authority went, to the advocates of the 
theory of concurrent power. That theory would, however, 
doubtless have been abandoned as condemned by the reasoning 
of the Chief Justice in the two pioneer cases, if it were not for 
the peculiar opinion, again by Marshall, in the case of Wilson v. 
Black Bird Creek Marsh Company.! 

The State law which was there assailed as a regulation of com- 
merce was an act authorizing the Marsh Company to construct 
and maintain a dam across Black Bird Creek, a navigable stream 
flowing into the Delaware river. The law was upheld on the 
express ground that Congress had not ‘* passed any act which 
bore upon the case; any act in execution of the power to regu- 
late commerce.’’ ‘* We do not think,”’ said the Chief Justice, 
‘‘ that the act empowering the Black Bird Creek Marsh Com- 
pany to place a dam across the creek, can, under all the circum- 
stances of the case, be considered as repugnant to the power to 
regulate commerce in its dormant state, or as being in conflict 
with any law passed on the subject.” 

If Brown v. Maryland had seemed for a time to put at rest 
the conflicting claims of the doctrine of exclusive power on the 
one hand and of concurrent power on the other, the unique de- 
cision in the Black Bird case at once revived the contention. It 
was claimed that Marshall had retreated from the lofty heights 
of nationalism which he had theretofore occupied during the 
strife on this question, and that his opinion in the Black Bird 
case was, if not a retraction, at least a modification or explana- 
tion of his views in Gibbons v. Ogden and Brown v. Maryland. 
We shall later acquit him of this charge; but for the present 
we are interested in the wavering issues of the early conflict. 

Fate had conceived still further confusion of the subject, and 
in the travail of the times it was now brought forth. New York 
v. Miln? had come before the court for decision and, the justices 
being divided, a reargument was directed. Before the second 
argument, there had taken place that great change in the court 
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which cast out the genius of nationalism and enthroned the 
spirit of State rights and strict construction. Taney sat in the 
seat of Marshall; and the court which had for so many years 
construed the constitution in the federalizing spirit of Washing. 
ton, was bent to the decentralizing will of Jackson. The new 
influence dominated the decision in New York v. Miln, and added 
chaos to the confusion which already attended the efforts to 
construe the commerce clause. The opinion of Mr. Justice 
Barbour, instead of settling the long controversy between the 
conflicting theories of exclusive and concurrent power, forced 
upon the field of constitutional construction a novel theory of its 
own. The State law here drawn in question, requiring every 
master of a vessel arriving in the port of New York from any 
port of another State or nation to make a report to the mayor 
of the name, place of birth and last legal settlement, age and 
occupation of every person brought as a passenger by the vessel 
on her last voyage, was justified as a regulation of internal police. 
The police powers, it was held, were reserved to the States in 
their entirety, unsurrendered and unrestrained by the Federal 
constitution. Laws passed in the exercise of these powers were 
to be considered valid, even though, in their operation, they 
regulated or impeded commerce. This position, which the 
majority opinion flattered itself was ‘* impregnable,’’ would have 
justified the passage by a State of any law regulating foreign or 
interstate commerce, provided only the enactment could be called 
an exercise of police power. This would have accomplished for 
the power of the States all or more than could possibly have 
been achieved by the establishment of the doctrine of concurrent 
power. Such doubtless was the hope of the majority and the 
fear of the sole dissenting justice. Story, the last survivor on 
the bench of the passing age of federalism, voiced a vigorous 
dissent against the introduction of the new and dangerous theory. 
He insisted strongly but vainly that the State law was just such 
a regulation of commerce as was condemned in Gibbons »v. 
Ogden, and that the decison in that great case and in Brown v. 
Maryland demonstrated the entire exclusiveness of the Federal 
power. The pathos of the lonely position of Story on the 
reconstructed bench finds keen expression in his unavailing 
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protest that Chief Justice Marshall, having heard the first argu- 
ment of the case, had agreed with both the conclusions and the 
reasons of his dissent. 

It was reserved for The License Cases,! to demonstrate the 
full capacity of the court for disagreement upon the commerce 
clause. These cases drew in question the constitutionality of the 
liquor license laws of the States of Massachusetts, Rhode Island 
and New Hampshire. In the New Hampshire case,’ Pierce had 
been convicted of selling without the license required by the 
State law, a barrel of gin bought in Massachusetts, brought 
coastwise into New Hampshire and sold there in the original 
package. The case differed from Brown v. Maryland only in 
the circumstance that the article sold was brought from another 
State instead of from a foreign nation. All of the justices 
agreed that the State laws were constitutional and that the judg- 
ments of conviction in all the cases should be affirmed; but not 
even a bare majority could agree on the reasons on which this 
result should be placed. There was, therefore, no opinion of 
the court. Nine dissonant opinions, by six differing justices, 
illustrate in this case the divergence of views on the bench, and 
typify the uncertainty of constitutional construction. 

Taney, who as counsel for the State, had argued for the valid- 
ity of the license laws condemned in Brown v. Maryland, con- 
fessed that he was then in error, and yielded allegiance to the 
views of his great predecessor in that decision. But, while 
making this concession, he contended, in a masterful argument, 
for the doctrine of concurrent power. Brown v. Maryland was 
distinguished from the case at bar by the statement ‘ that the 
former was one arising out of commerce with foreign nations, 
which Congress had regulated by law; whereas the present is a 
case of commerce between two States, in relation to which Con- 
gress has not exercised its power.’’ McLean, who was later, in 
the Passenger Cases, to become the champion of the theory of 
exclusive power, argued in the License Cases for the doctrine of 
the supremacy of the police powers of the State, which had formed 
the basis of the decision in New York v. Miln. In this view he 
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was supported by the opinions of Justices Woodbury and Grier, 
Mr. Justice Catron ably seconded the effort of the Chief Justice 
to establish the theory of concurrent power, but made a vigorous 
attack upon the doctrine of the power of the States to enact 
regulations of commerce under guise of their police powers ; his 
resonant rhetoric and inevitable logic on this point laying the 
foundation for the ultimate overthrow of this theory. Mr. Jus- 
tice Daniel, though agreeing with Chief Justice Taney as to the 
power of the States to regulate commerce in the absence of 
congressional acts on the same subject, differed with him as to 
the correctness of the decision in Brown v. Maryland, and bit- 
terly assailed the doctrine there established that the right to 
import carries with it the right to sell. 

In spite of the chaos of opinion on the bench, the doctrine 
of concurrent power almost reached in The License Cases the 
goal of final adoption. An admitted regulation by a State of 
interstate commerce was clearly sustained by the judgment in 
that case, and four of the six justices who wrote opinions 
declared their allegiance to the concurrent theory. The opin- 
ion of the Chief Justice, though not the opinion of the court, 
was palpably designed to establish that doctrine as a finality. 
Not a solitary justice raised his voice in advocacy of the doc- 
trine of exclusive power. In view of this fact, nothing more 
startlingly marks the halting course of judicial construction than 
the decision in the next case which involved the commerce 
clause. 

The Passenger Cases,’ presented the question of the constitu- 
tionality of laws of the States of Massachusetts and New York 
requiring masters of vessels to pay to the health officers of the 
State ports a certain sum for each passenger landed. The sim- 
ilarity of these laws with the regulations upheld in New York 
v. Miln, is to be noted. The pendulum now swung the other 
way, and the same court that had upheld the State license laws 
as commercial regulations within the power of the States, con- 
demned the State passenger regulations on the express ground 
that they were regulations of foreign and interstate commerce, 
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and that the power of Congress on those subjects was exclusive. 
Under these circumstances and from such a court, came the 
first positive announcement, in so many words, of the doctrine 
of exclusive power as a controlling rule of decision. The judg- 
ment was by a bare majority, four justices dissenting, and every 
justice except one, who expressed his concurrence in the views 
of Taney, writing a separate opinion. 

This definite adoption of the doctrine of exclusive power barely 
survived the case in which it was announced. When Cooley 
v. Board of Wardens,! came on for decision ? the doctrine of 
The Passenger Cases was essentially modified. The five justices 
who composed the majority which confidently asserted the doc- 
trine of exclusive power in 1849 were all on the bench when 
the Cooley case was decided. The only change in the court 
was among the minority, Mr. Justice Woodbury having been 
succeeded by Benjamin R. Curtis. The question presented was 
the constitutionality of a law of Pennsylvania establishing regu- 
lations of pilots and pilotages for the harbor of Philadelphia. 
The business of pilots had uniformly since the establishment 
of the Federal government been regulated by the States, and 
this fact had furnished one of the strongest of the argu- 
ments in favor of the existence of a concurrent power in the 
States on the subject. To hold those regulations void as con- 
flicting with the exclusive power of Congress would have de- 
ranged the existing and necessary regulations of the subject and 
thrown the navigation laws into dire confusion. In the face of 
this predicament the champions on the bench of the contending 
theories of exclusive and concurrent power, with two militant 
exceptions, laid down their arms and submitted to a compromise 
of the doubtful conflict, dictated by the new member of the 
court. It was decided that whether the power of Congress to 
regulate commerce is exclusive or concurrent with a like power 
in the States, was to be determined not from the nature of the 
power itself, but from the nature of the subjects on which the 
power was to be exercised. ‘* Whatever subjects of this 
power,’’ it was held, ‘‘ are in their nature national, or admit 
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only of one uniform system or plan of regulation, may justly be 
said to be of such a nature as to require exclusive legislation by 
Congress.’’ As to the regulation of pilotage under considera- 
tion, it was held *‘ that the nature of the subject is such that, 
until Congress should find it necessary to exercise its power, it 
should be left to the legislation of the States; that it is local 
and not national, that it is likely to be best provided for not 
by one system or plan of regulations, but by as many as the 
legislative discretion of the several States should deem applica- 
ble to the local peculiarities of the ports within their limits.” 

Cooley v. Board of Wardens marks the passing of the age of 
constitutional construction with which we have thus far dealt, 
and the coming of a newera. It put an end to the bitter con- 
troversy between the theories which had contended against each 
other for supremacy since the time of Gibbons v. Ogden, by 
deciding that both were right, and assigning to each its appro- 
priate sphere of operation. Where the subject of regulation was 
local in its nature, the theory of concurrent power was to have 
application; where the subject was of a national nature, the 
exclusive theory was to prevail. Thus the Cooley decision built 
an effectual dam against the current of controversy that had so 
long beat against the court in cases involving the commerce 
clause, and turned the course of legal and judicial investigation 
of the subject into other and smoother channels. Henceforth 
the sole inquiry was to be, is the subject sought to be regulated 
local or national in its nature? if local, the regulation of it is 
within the field of State power; if national, it is removed entirely 
beyond the reach of State legislation. 

It is a curious and interesting fact that the principle upon 
which the Cooley case was decided, and which finally brought 
peace to the troubled waters of constitutional construction upon 
the commerce clause, was clearly outlined by Mr. Webster in his 
comprehensive argument in the pioneer case of Gibbons v. 
Ogden. Though he insisted that the Federal power over com- 
merce, as applied to the particular facts of the case then before 
the court, was necessarily exclusive, he foresaw what the decis- 
ion in Cooley v. Board of Wardens finally asserted, that there 
might be subjects of commercial regulation of such a nature that 
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the power of the State might control them in the absence of 
congressional action. ‘* He should contend,”’ says the report- 
er’s account of Mr. Webster’s argument, ‘‘ that the power of 
Congress to regulate commerce was complete and entire and toa 
certain extent necessarily exclusive; that the acts in question 
were regulations of commerce in a most important particular; 
and affecting it in those respects in which it was under the 
exclusive authority of Congress. He stated this first proposition 
guardedly. He didnotmean to say that all regulations which might 
in their operation affect commerce were exclusively in the power 
of Congress; but that such power as had been exercised in this 
case did not remain with the States.’’ It adds to our admiration 
for that great mind to know that not only was he the first 
expounder of the doctrine of exclusive power as applied to the 
commerce clause, and the advocate of the principle on which 
Gibbons v. Ogden was actually decided, but that he had also 
formulated, in advance of any judicial announcement upon these 
important questions, the principle which was finally to harmo- 
nize the conflicting views on the subject. 

We may properly pause here, also, to note the entire harmony 
of the decision in Wilson v. Black Bird Creek Marsh Company 
with the rule announced in Cooley v. Board of Wardens. The 
Black Bird case was merely the forerunner of that long line of 
cases which, since Cooley v. Board of Wardens, have consist- 
ently upheld the power of the States to authorize obstructions 
to navigable streams, in the absence of congressional action.! 
In this light the apparent inconsistency between the opinion in 
the Black Bird case and the other opinions of Marshall on this 
subject entirely disappears. Marshall merely applied in that case 
the thought suggested by Webster’s argument in Gibbons v. 
Ogden and afterwards formulated into a rule of decision in 
Cooley v. Board of Wardens, that on subjects local in their 
nature the regulations of the States are valid in the absence of 
congressional action. 


The necessity to insure entire freedom from State regulation 


} Gilman v. Philadelphia, 3 Wall. 107 U. S. 678; Willamette Iron Bridge 
713; Escanaba Company v. Chicago, Company v. Hatch, 125 U. S. 1. 


VOL. XXXI. 54 


850 


31 AMERICAN LAW REVIEW. 


of the passage of persons and property from State to State, we 
have seen, was the moving force that brought about the adoption 
of the constitution. The first application of the principle of 
Cooley v. Board of Wardens to cases of interstate transporta- 
tion was in harmony with that historic fact. In the case of the 
State Freight Tax, and in Wabash &c. Railway Company », 
Illinois,? it was held that the subject of the interstate trans- 
portation of persons and property was of such a national nature 
as to require a uniform plan of regulation, and that therefore 
the power of Congress to regulate it was exclusive. This prin- 
ciple was reasserted in Bowman v. Chicago and Northwestern 
Railway Company,’ where the liquor laws of Iowa, in so far as 
they prohibited the transportation by a common carrier of intoxi- 
cating liquors from another State into Iowa, except for persons 
licensed to sell under the State laws, were held to be ** an unauth- 
orized interference with the power given to Congress over the 
subject.’’ The doctrine of The License Cases was thus seriously 
undermined, though not overthrown; and the spirit of iconoclasm 
in the court struck its hammer, with fatal force, at the theory 
of the supremacy of the police powers of the State, asserted in 
New York v. Miln. Thus was won a late though complete vic- 
tory for the vigorous assault made upon the Miln case by Mr. 
Justice Catron in The License Cases; and the doctrine was 
finally established that 4 State cannot, in the acknowledged 
exercise of its police powers, ‘* regulate commerce between its 
people and those of the other States of the Union in order to effect 
its end, however desirable such a regulation might be.’’ The 
Miln theory of the State police power, however, still found three 
ardent adherents on the bench. 

Bowman v. The Railway foreshadowed Leisy v. Hardin.‘ 
This case decided that the right of transportation from one | 
State to another, which the Bowman case held was beyond 
the range of State regulation, carried with it, as a neces- 
sary incident, the right to sell in the original package and that 
the right to sell, equally with the right to transport, was shielded 
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by the commerce clause from the legislative power of the State. 
This ruling was the exact antithesis of the decision in Pierce v. 
New Hampshire ; and the latter case, which had stood unques- 


tioned for nearly half a century, was here finally overthrown. 


Leisy v. Hardin took stand on the high ground where Brown v. 
Maryland was firmly fixed, and threw around the importation 
from a sister State the same Federal protection which that great 
decision had long afforded imports from foreign nations. 

Constitutional construction had now seemingly emerged from 
the fog that had so persistently obscured the scope of the com- 
merce clause. The hope of the fathers in framing this feature 
of the constitution seemed at last to be realized. A great trinity 
of constitutional decisions, Brown v. Maryland, Bowman v. The 
Railway and Leisy v. Hardin, promised to accomplish the pur- 
pose of its adoption, namely: the protection of the importation, 
transportation and sale of articles of commerce from any regu- 
lation by the States. 

But the fatality which had wrought the overthrow of so many 
established theories in the long course of judicial interpretation 
of the commerce clause, had not overlooked the Bowman case 
or Leisy v. Hardin. In little more than a year after the latter 
case had been decided, the laws which were there condemned as 
regulations of interstate commerce upon subjects within the 
exclusive power of Congress to regulate were solemnly adjudged 
by the same court to be a valid exercise of State power.! 

Novel and unnecessary suggestions in the opinion in Bowman 
v. The Railway and Leisy v. Hardin were themselves responsible 
for this startling result. In the Bowman case Mr. Justice 
Matthews had said: ** So far as these regulations (certain acts 
of Congress concerning transportation) made by Congress ex- 
tend, they are certainly indications of its intention that the 
transportation of commodities between the States shall be free, 
except where it is positively restricted by Congress itself, or by 
the States in particular cases by the express permission of Con- 
gress.” * * * «Tt (a State) cannot without the consent of 
Congress, express or implied, regulate commerce between its 
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people and those of the other States of the Union.’’ Mr. Chief 
Justice Fuller quoted these suggestions in his opinion in Leisy », 
Hardin and thus reinforced them in his own language: ‘* Hence, 
inasmuch as interstate commerce, consisting in the transporta- 
tion, purchase, sale and exchange of commodities, is national in 
its character and must be governed by a uniform system, so long 
as Congress does not pass any law to regulate it, or allowing the 
States so to do, it thereby indicates its will that such commerce 
shall be free and untrammeled. * * * The conclusion fol- 
lows that as the grant of the power to regulate commerce among 
the States, so far as one system is required, is exclusive, the 
States cannot exercise that power without the assent of Con- 
gress.’’ These, with other like expressions in the same opinions, 
are, I believe, the first and the only suggestions in the books that 
Congress might permit the States to exercise a power which the 
constitution has exclusively confided to Congress. The novelty 
of the idea is attested by the promptness with which it was acted 
upon. The decision in Leisy v. Hardin was rendered in April, 
1890. In August of the same year Congress passed a bill known 
as the Wilson bill, which reads as follows: ‘* That all fermented, 
distilled or other intoxicating liquors or liquids transported into 
any State or Territory or remaining therein for use, consump- 
tion, sale or storage therein, shall, upon arrival in such State or 
Territory, be subject to the operation and effect of the laws of 
such State or Territory enacted in the exercise of its police 
power, to the same extent and in the same manner as though 
such liquids or liquors had been produced in such State or 
Territory, and shall not be exempt therefrom by reason of being 
introduced therein in original packages or otherwise.” 

‘In this,’’ in the language of Mr. Justice Field,’ ‘* we are fur- 
nished with a striking illustration of the facility with which 
power is assumed from expressions loosely, but inadvertently 
used, apparently recognizing its existence.”’ 

The case of In re Rahrer,? brought before the court a case 
precisely like Leisy v. Hardin, except that in Rabrer’s case the 
violation of the State law, consisting in the first sale of a pint 
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of whisky in the original package in which it had been brought 
into the State from another State, had taken place after the 
Wilson Act had been approved. Although the suggestions of 
the doctrine of the permission of Congress in Bowman v. The 
Railway and Leisy v. Hardin, were undoubtedly responsible for 
the passage of the Wilson Bill, the Supreme Court did not up- 
hold the validity of the enactment on that ground. It had been 
too often declared that Congress could not give a right toa 
State in virtue of its own powers, or enable a State to legislate, } 
or restore to the States the power of which they were de- 
prived in the commerce clause ;? or delegate to a State power to 
pass an act amounting to a regulation of interstate commerce.® 
It was impossible, therefore, to establish as a rule of decision 
the doctrine suggested arguendo in the Bowman and Leisy cases, 
that Congress might permit the States to enact regulations of 
commerce upon subjects national in their nature. But though 
the doctrine that had produced the Wilson Bill was not potent 
to justify it, another doctrine, whose ancient birth and frequent 
repetition had never suggested to the legislative mind the pas- 
sage of such an act, was pressed into service to give the Wilson 
Bill efficacy. This doctrine has been called the doctrine of the 
silence of Congress. 

For the first suggestion of this doctrine we turn again to the 
fecund argument of Webster in Gibbons v. Ogden. ‘ All use- 
ful regulation,’ he said, ‘‘does not consist in restraint; and 
that which Congress sees fit to leave free, is a part of its regu- 
lation as much as the rest.’? Webster’s meaning was that the 
power of Congress covered the entire subject, excluding alto- 
gether any power in the States; and that the States were just 
as impotent to regulate a subject which Congress, by its silence, 
meant should be free from regulation, as they were powerless 
to regulate another subject which Congress, by express act, had 
subjected to regulation. So Marshall understood the argument.‘ 
Such was the meaning of Mr. Justice Grier, who next used the 
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idea, in his opinion in The Passenger Cases. And such was the 
spirit in which Mr. Justice Field formuiated the principle in 
Welton v. Missouri. ‘* The fact that Congress has not seen fit 
to prescribe any specific rules to govern interstate commerce 
does not affect the question. Its action on this subject, when 
considered with reference to its legislation with respect to for- 
eign commerce, is equivalent to a declaration that interstate 
commerce shall be free and untrammeled.’’ In almost every 
subsequent case in which attempted State regulations of com- 
merce were called in question, the statement has been repeated 
that the silence of Congress upon any particular subject was an 
indication of the congressional will that the subject should be 
free and unregulated. 

The opinion in the Rahrer case, interpreting the decisions in 
the Bowman and Leisy cases in the light of this doctrine, con- 
cludes that the State laws condemned in those cases were invalid 
because in conflict with the will of Congress, implied from its 
silence, that the subject of the interstate transportation and sale 
of commercial commodities should be free from any regulation. 
** It followed as a corollary,’’ says the Rahrer opinion, ‘* that, 
when Congress acted at all, the result of its action must be to 
operate as a restraint upon that perfect freedom which its silence 
insured. Congress has now spoken, and declared that imported 
liquors or liquids shall, upon arrival in a State, fall within the 
category of domestic articles of a similar nature * * * 
Congress did not use terms of permission to the State to act, 
but simply removed an impediment to the enforcement of the 
State laws in respect to imported packages in their original 
condition, created by the absence of a specific utterance on its 
part. It imparted no power to the State not then possessed, but 
allowed imported property to fall at once upon arrival within 
the local jurisdiction.”’ 

In other words, the will of Congress, and not the impotency 
of the State, deprived the State laws of vitality. The State had 
power to pass the laws, which were confessedly regulations of 
commerce upon subjects national in their nature and therefore 
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requiring one uniform plan of regulation ; but the laws could 
not be enforced so long as Congress, by its silence, indicated its 
will that those subjects should be free from regulation. As 
soon as Congress broke its silence and negatived by positive 
action the implication arising from its silence, the laws of the 
State became operative, and the interstate transportation and 
sale of intoxicating liquors, admittedly legitimate articles of 
commerce, became subject to the State regulation. Thus the 
doctrine of the silence of Congress, which was, in its original 
and previous application, a denial of the theory of concurrent 
power, was made the means of the final triumph of that theory 
and the complete overthrow of its ancient rival, the doctrine of 
exclusive power. Thus also, was cast aside the salutary and 
hitherto accepted rule of decision announced in Cooley v. Board 
of Wardens. That case decided that the States have power to 
regulate subjects of commerce local in their nature until Con- 
gress shall regulate the same subject; but as to subjects national 
in their nature the States have no power at all to regulate, 
whether Congress regulates or not. That is, as to subjects 
national in their nature, the States suffer from an organic in- 
firmity, imposed by the commerce clause of the constitution, 
which ‘* withdraws the subject,’’ in the language of Smith v. 
Alabama! *‘as the basis of legislation altogether from the 
States.’’ The conception of the exclusiveness of the Federal 
power necessarily involves the conclusion that any State legisla- 
tion attempting to exercise that power is void, not as being in 
conflict with the will of Congress expressed or implied, but as 
an attempted exercise of power of which the States, under the 
Federal constitution, are totally divested. A subject which 
admits of exclusive legislation by Congress cannot admit of any 
legislation by the States; and this is so whether Congress has 
or has not legislated on the subject. This was perfectly clear 
until the decision of the Rahrer case. The rule of that case is 
that the States have concurrent power to enact regulations on all 
subjects; the enforcement of their regulations depending in all 
cases upon the will of Congress. As to local subjects the en- 
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forcement of the State laws is permitted by the silence of Con. 
gress and impeded by its action; as to national subjects the 
enforcement of the State laws is impeded by the silence of 
Congress and permitted by its action. 

The exclusive theory was not the only victim to suffer by the 
Rahrer decision ; the rule of Leisy v. Hardin was expressly nul- 
lified, and Bowman v. The Railway rendered practically valueless, 
Since the Rahrer decision the Supreme Court of Iowa, applying 
the rule there announced, has held that the act of transportation 
which was protected in the Bowman case from State interference, 
is now prohibited by the same State law that was there held to 
be void as a regulation of commerce of such character as Con- 
gress alone was authorized to make.! Thus neither the trans. 
portation nor the sale of intoxicating liquors is now protected 
by the commerce clause against the prohibitory laws of the 
States, 

This result has been reached without detracting one whit from 
the established character of intoxicating liquors as legitimate 
articles of commerce. It follows that what Congress has done 
in the Wilson Bill for intoxicating liquors, it may do for any and 
allcommercial commodities. Already a bill, in the image of the 
Wilson Bill, has passed the House and is pending in the Senate, 
which surrenders oleomargarine to State regulation, although 
the power of the State to prohibit the importation and sale of 
that admittedly harmless article of food, when colored in imita- 
tion of butter, has already been established by a decision that 
divided the court.?, Every other commodity, the commerce in 
which affects injuriously special interests or particular localities, 
may become as likely a candidate as oleomargarine for similar 
Congressional distinction; and eventually each State, in propor- 
tion to its influence and power in Congress, may secure the pass- 
age of laws which would permit it to regulate or prohibit the 
importation and sale of any commodity which it might deem 
harmful to the health or morals of the community or inimical to 
its industrial growth or welfare.* The imported package of dry 
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goods that forced the great pronouncement in Brown v. Mary- 
land; the Texas cattle that found their way into Missouri under 
the ruling of Railroad Company v. Husen;! and the dressed 
meats protected from State exclusion in Minnesota v. Barber,? 
and Brimmer v. Rebman,’ may, by acts of Congress, be per- 
mitted to fall within the local jurisdiction, and those triumphs 
of constitutional construction will be preserved in the reports 
only as shrouds of a mummified legal principle, and as relics of 
a constitutional and commercial epoch that has passed away. 
Thus the great constitutional bulwark to the freedom of inter- 
state transportation and sale of articles of commerce, which our 
forefathers thought they had erected in the commerce clause, 
may be blown down by the breath of Congress. Such is the 
startling result of more than a century of constitutional con- 
struction. 

The power confided to Congress in the commerce clause, is the 
power to regulate commerce, not to permit its regulation by the 
States. It is impossible that any act passed by Congress in pur- 
suance of the commercial power should prescribe anything but 
one uniform system or plan of regulation.’ A Federal law is 
beyond conception, which should declare that the transportation 
and sale of oleomargarine should be lawful in Missouri and 
unlawful in Massachusetts, or that a common carrier should be 
compelled in Illinois to receive intoxicating liquors for transport- 
ation into Iowa, and punished in Iowa for the performance of 
the act enforced in Illinois. Yet, inconceivable as it is that Con- 
gress should itself pass such a law, it has, in the Wilson Bill as 
construed in the Rahrer case, permitted the enforcement of 
State laws which have, as to intoxicating liquors, precisely that 
effect. Such a recognition of State laws upon a subject the 
regulation of which was intrusted solely to Congress for the 
express reason that in its nature it requires *‘ one uniform sys- 
tem or plan of regulation ’’ is essentially a restoration to the 
States of that sovereign power of regulation, the diverse exercise 
of which produced the commercial anarchy and confusion that 
reigned during the Confederation. 


195 U.S. 465. 2136 U. 8S. 313. 
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That such was its purpose we have the high testimony of one 
of the justices who concurred in the Rahrer decision. ‘ The 
effect of this enactment,’’ he says, ‘* seems to me to withdraw 
intoxicating liquors from the operation of the commerce clause 
of the constitution. * * * The State legislatures, * * * 
with respect to the subject of intoxicating liquors, are, since the 
passage of the Wilson Bill, untrammeled by the Federal consti- 
tution.’ 

I nowhere find it provided in the Federal constitution that an 
act of Congress may relieve the States from the trammels of that 
instrument. 

Possibly the Wilson Bill might have been justified as a Con- 
gressional regulation of commerce had it been construed as a 
declaration by Congress that intoxicating liquors were no longer 
to be considered subjects of legitimate commerce. The exclusive 
power of Congress ‘* to determine the articles which may be the 
subjects of commerce ”’ seemed to be conclusively asserted by the 
adoption in the Bowman case of Mr. Justice Catron’s views and 
language in The License Cases.?_ But it has just been held that 
the application of the Wilson Bill to the liquor laws of a State 
depends upon the question whether the State itself recognizes 
intoxicating liquors ‘* as articles of lawful consumption and com- 
merce.’’* This concedes to the State not only the power to regu- 
late, but the more dangerous power to ‘* determine what shall or 
shall not be regulated.’’ ‘* Upon this theory,’’ in the language 
of Mr. Justice Catron, quoted with approval in the Bowman case, 
**the power to regulate commerce, instead of being paramount 
over the subject, would become subordinate to the State police 
power; for it is obvious that the power to determine the articles 
which may be the subjects of commerce, and thus to circum- 
scribe its scope and operation, is, in effect, the controlling one. 
The police power would not only be a formidable rival, but, ina 
struggle, must necessarily triumph over the commercial power, 
as the power to regulate is dependent upon the power to fix and 
determine upon the subjects to be regulated.’’ 


1 Brown, J., dissenting, in Scott v. 2 125U. S., at p. 490. 
Donald, 165 U. S., at p. 106. 3 Scott v. Donald, 165 U. S. 58. 
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Not only, therefore, has the Rahrer case extended to all sub- 
jects, national as well as local, the application of the doctrine of 
concurrent power; but Scott v. Donald has revived the essential 
principle of the doctrine of the supremacy of the State police 
power, asserted in New York v. Miln and formally overthrown 
in Bowman v. The Railway. 

While the growth, under constitutional construction, of the 
power of the States to regulate the subjects of interstate com- 
merce thus challenges startled attention, their power to regulate 
the instruments of that commerce has reached no less remark- 
able a stage of development. And the course of judicial senti- 
ment on this question is marked by similar fluctuations of 
opinion, and by like wreckage of discarded decisions. In Osborne 
v. Mobile, it was held that an ordinance of the city of Mobile 
imposing an annual license fee upon every express or railroad 
company doing an interstate business in the city was not repug- 
nant to the commerce clause. It was the opinion of the court 
that the license, although a burden upon interstate commerce, 
was such a regulation as might lawfully be imposed by a State, 
under its concurrent power, in the absence of Congressional 
action on the subject. 

In Leloup v. Port of Mobile,’ precisely the same question was 
presented. The opinion here prevailed that the subject fell 
within the exclusive power of Congress, and the Osborne case 
was expressly overruled. It was held that the fact that a por- 
tion of the company’s business was internal to the State of 
Alabama, and therefore taxable by the State, did not author- 
ize the imposition of a general license fee. ‘* The tax,’’ say 
the court, ‘* affects the whole business without discrimination. 
There are sufficient modes in which the internal business, if not 
already taxed in some way, may be subjected to taxation without 
the imposition of a tax which covers the entire operations of 
the company.’ It was concluded that ‘‘ no State has the right 
to lay a tax on interstate commerce in any form, whether by way 
of duties laid on the transportation of the subjects of commerce, 
or on the receipts derived from that transportation, or on the 


116 Wall. 479. 2 127 U.S. 640. 
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occupation or business of carrying it on; and the reason is, that 
such taxation is a burden on that commerce and amounts to a 
regulation of it, which belongs solely to Congress.’ It would 
seem, after this announcement, that no State could ever impose 
a license fee upon a company engaged in the business of the 
interstate transportation of property; but constitutional con-— 
struction has found a way, not, indeed, to overrule Leloup », 
Port of Mobile, but to deprive interstate carriers of the benefit 
of that decision. A law of the State of Florida, passed in 1893, 
provides that all express companies doing business in the State 
shall pay in every city, town and village in which they do busi- 
ness a license tax, graduated according to the size of the place. 
The language of the law nowhere recognizes or suggests a dis- 
tinction between the local and the interstate business of the 
companies. In its terms, ‘‘ the tax,’’ like the tax in Leloup 
v. Port of Mobile, ‘* affects the whole business without discrimi- 
nation.”? The Florida Supreme Court, however, construing the 
act, held in express terms that it did not apply to or affect in any 
manner business which is interstate in its character, but only 
business which is done within the State, and that under the 
statute, so far as an express company confines its operations to 
express business consisting of interstate or foreign commerce it 
was wholly exempt from the legislation (a valuable exemption, 
indeed, in view of the legal obligations of common carriers). 
The Supreme Court of the United States, adopting this con- 
struction of the State law by the court of the State, has held 
that the license law is not obnoxious to the commerce clause.} 
It is therefore now possible, in spite of Leloup v. Port of Mobile, 
for a State to impose any kind or number of license fees upon 
interstate carriers; and the imposition will be sustained in the 
Federal Supreme Court provided only the State legislature shall 
declare, or the State Supreme Court hold that the license, 
though general in its terms, affects the company only in relation 
to its local business. 

In The Case of the State Tax on Railway Gross Receipts,? it 
was held that a State might impose a tax upon the gross receipts 


1 Osborne v. State of Florida, 164 U. S. 650. 2 15 Wall. 284. 
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of a transportation company, even though the receipts were 
partially derived from interstate business. In Fargo v. Michi- 
gan,' this case met the fate of Osborne v. Mobile, and was 
expressly overruled. The doctrine of Leloup v. Port of Mobile 
was there firmly established, that **no State has the right to 
lay a tax on interstate commerce in any form.’’ The deci- 
sion in Fargo v. Michigan is amply buttressed by other like 
rulings of the court.? But the doctrine of that case, 
though still in theory a recognized rule of decision, no 
longer affords in practice any protection to the interstate 
carrier against the taxing power of the States. The recently 
developed theory of the unit value of property devoted to inter- 
state transportation, under which a State may determine the 
value of such property for taxing purposes not alone by the actual 
value of the property within the State, but by imparting to 
such property a portion of the unit value on a mileage basis, or 
in such ratio as the State may itself deem proportionate to 
the actual value or the earning power of the property within the 
State, has brought within reach of the taxing arm of every 
State, in effect though not in name, all those elements of inter- 
state commerce that were formally removed beyond that reach 
in Fargo v. Michigan.’ It is perfectly palpable that into the 
unit value of an agency of interstate transportation there enter — 
in addition to the value of the several State franchises and of the 
tangible property in every State—the value of the Federal 
franchise, inhering in the constitution and expressed in the 
statutes, to transport property from State to State, free from 
State regulation ; the value of the occupation or business itself; 
and the value of the receipts derived therefrom. All these ele- 
ments of value it has been expressly held are beyond the reach 


1121 U. S. 230. sylvania, 141 U. S. 18; Massachusetts 


2 Gloucester Ferry Company v. 
Pennsylvania, 114 U. S. 196; Philadel- 
phia Steamship Company v. Pennsyl- 
vania, 122 U. S. 826; Western Union 
Telegraph Company v. Alabama, 137 
U.S. 472. 

§ Pullman’s Palace Car Co. v. Penn- 


v. Western Union Telegraph Co., 141 
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Telegraph Company v. Taggart, 163 
U. S.1; Adams Express Co. v. Ohio, 
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of the taxing power of the States.!_ But taxation by a State of 
a proportion of the unit value, thus composed, is as clearly tax- 
ation of the component elements as though each constituent 
part of the unit value were categorically set down on the tax 
lists. And it matters not whether the imposition is called a tax 
on tangible property, as in Adams Express Company v. Ohio, 
where certain horses, wagons, harness, trucks, safes and office fix- 
tures actually worth less than $100,000 were taxed on a valuation 
of over $1,500,000 because they were used in the prosecution 
of a vast and profitable interstate transportation business; or a 
tax on intangible property, as in Adams Express Co. v. Kentucky,? 
where like property worth less than $40,000 was taxed, for like 
reasons, on a valuation of nearly $1,500,000, and in Henderson 
Bridge Company v. Kentucky,’ where to the actual value of the 
bridge property in Kentucky was added an assessment of over 
$865,000 upon the *‘ franchise’’ of a company doing solely an 
interstate business; or a commutation of ad valorem taxes for a 
just equivalent, as in Postal Telegraph Cable Co. v. Adams, 
where an imposition in name and nature a tax for the privilege 
of carrying on interstate business was sustained by an inharmo- 
nious court. The States will not object to the names by which 
their levies are called, provided under any name they may tax 
interstate commerce; and novelties in nomenclature will hardly 
compensate the carriers for deprivation of their constitutional 
rights. 

It has been my purpose to record rather than to criticise the 
variations in judicial decision affecting the commerce clause; but 
when four members of the court join in vigorous dissent from 
the doctrine of the last cited cases the bar may at least indulge 
a doubt as to its absolute wisdom. Temerity may even go a step 
farther, and express the conviction that the power of regulation 
of both the subjects and the instruments of interstate commerce, 
which the trend of recent decision confirms in the States, is 
neither in furtherance of the high purposes that inspired the 


1 California v. Cal. Pac. Ry. Co., 2 166 U.S. 171. 
127 U. S. 1; Leloup v. Port of Mobile, 3 166 U. S. 150. 
supra. 4 155 U. S. 688. 
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adoption of the commerce clause, nor in harmony with great 
principles once dominant in the construction of the power there 
conferred. Memory of ‘‘ the oppressed and degraded state of 
commerce previous to the adoption of the constitution ’’ would 
seem to have been out of the judicial mind when these opinions 
were penned, The national spirit, which found the cure of that 
condition in the formation and liberal endowment of a strong 
central government, never inspired these latter-day pronounce- 
ments; nor did the genius of Federalism, which formerly strove 
for the establishment of the doctrine of exclusive Federal power, 
preside at their preparation. Even the compromise concluded in 
the Cooley case seems to have lost power to dictate the decision 
of the court. 

A return to the doctrine that Congress has exclusive power to 
regulate (including the power to tax ) interstate commerce in these 
its national aspects will better exemplify and effectuate the spirit 
in which this great power was taken from the States and con- 
ferred upon the national authority, and lay more firmly the 
foundation for an enduring construction of the commerce clause 
in the difficult questions that are yet to confront the court. If, 
in the language of Mr. Justice Brown,! ‘* manifest dangers to 
the future of the country * * * lurk in the inflexibility of 
the Federal constitution,’’ the dangers will hardly be averted by 
introducing that flexibility which flows from the abandonment of 
established principles. If the commerce clause relieves corpo- 
rations engaged in interstate commerce from what the courts may 
deem their just burdens of State regulation and State taxation 
(and this is the spirit in which the opinion denying a rehearing 
in the Express Cases is conceived ),? that is a condition produced 
by the Federal constitution, which it is not the province of the 
courts to change. The fear ‘that, unless constitutional safe- 
guards be overthrown, harm will come, and wrong will be done,”’ 
should never lead to the conclusion, in the protesting language 
of Mr. Justice White, ‘* that our institutions are a failure, that 
time has proven that the constitution should not have been 
adopted, and that this (the Supreme ) court should now recognize 


1 Scott v. Donald, at p. 106. 2? Adams Express Co. v. Ohio, 166 U. S. 185. 
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that fact, and shape its adjudications accordingly.’’ Besides, the 
fear that affirmed the State power of taxation in these cases, has 
no practical foundation. Evenif the States lack power to regu- 
late and tax these national elements of commerce, Congress has 
plenary power in that direction, and may impose, with heavy 
hand, all the burdens that interstate commerce can bear. Its 
silence on the subject is equivalent to a declaration that, in these 
particulars, interstate cemmerce shall be free and unregulated, 
The legitimate avenue of escape from the perils that appalled the 
judicial mind, lies in an adequate exercise by Congress of its 
admitted power to regulate and tax interstate commerce, rather 
than in a judicial restoration to the States of ‘‘ the surrender 
which they have made to a common government to regulate 
commerce for the benefit of all of them.’’! 


1 Wayne, J., in Passenger Cases, 7 How., at p. 419. 
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The article written by Judge Thompson! entitled, ‘ Setting 
Up Fraud and Illegality: General Denial,’’ is a vigorous and 
lucid exposition of the question discussed; but may it not-be 
urged that the subject is not exhausted? Are all the decisions 
which he criticises obnoxious to the objections made? Is the 
reasoning of these courts in all instances a proof of judicial aber- 
ration? May they not be sustained as consistent with the logic of 
code pleading, at least as much so as countless rulings which 
are daily received without question wherever the code prevails? 

It is said that one object of the reformed procedure is to 
secure such a statement of the ultimate facts in issue as shall 
apprise an opponent of what he may expect to meet at the trial. 
Yet, we are told that negligence is an ultimate fact in issue which 
may be pleaded without setting forth the probative matters to 
sustain it. While there is some dissent from this view, it is 
sustained by the overwhelming weight of authority.” 

It is matter of common learning that, under a denial of the 
contract pleaded in the complaint as the cause of action, proof 
may be introduced upon the part of the defendant that the one 
with whom he did in fact enter into the agreement was not the 
plaintiff, but a third person, not referred to in the pleadings. 
Many other analogous cases will occur to the lawyer familiar 
with the rules of pleading. 

While these cases may be clearly distinguishable from those 
discussed by Judge Thompson, yet they are illustrations of the 
fact that even the code has failed to secure in all instances a 
specific notification of just what will be proved upon the trial. 

The learned author seems to think the decision in Young v. 
Glasscock,’ a case illustrative of mental ‘‘ aberration ’’ upon the 


1 31 American Law Review, 535. v. Ry. Co., 34 Mo. 235; Oldfield v. Ry. 
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part of the court. The view entertained by the court is certainly 
sustained by the weight of judicial authority; but is it illogical? 
The theory of this case is simply that, in an action of replevin, 
the defendant may show under the general issue that the goods 
in controversy are the property of athird person held by defend- 
ant, as sheriff, under a writ of attachment, and that the plain- 
tiff’s claim is merely colorable; that the sale of the plaintiff, 
unaccompanied by possession of the goods, is void ab initio, 
The writer may himself be suffering from this same intellectual 
** aberration:’’ he may have lost whatever ‘‘ gray matter ”’ his 
brains ever possessed; his conscience may have been *‘ burned 
out by long contact with the conscienceless work of the practic- 
ing lawyer;’’ at least he is obtuse to this extent: he is utterly 
lacking in the ability to see how these strictures upon a judicial 
utterance, fortified by the weight of authority and logically cor- 
rect, can successfully overturn the rule adopted. 

What is the issue in replevin? Like ejectment it is ownership 
or the right to possession. It will not be controverted that a 
complaint setting up the ownership of the plaintiff states a cause 
of action. Then the conclusion is irresistible that a denial of 
ownership presents to the triers of fact the simple question as 
to who owns the property, real or personal. Certainly an answer 
need be no more specific than a complaint, and no matter how 
many pretended sales may have been made, the subject of 
ultimate inquiry must be: Who at last is the owner. 

The Supreme Court of Oregon in a recent case’ have decided 
this question apparently in conformity with the views of the 
learned editor of the American Law Review, yet the reasoning 
of the court is certainly obnoxious to criticism, even if the 
opinion of the court does not in itself disclose its own refuta- 
tion. That was a case of replevin, and, under a denial, the 
defendant offered and was permitted by the trial court to show 
such fraud, inhering in the title of the plaintiff, as that he 
could not properly claim the rights of an owner. Yet the 
Supreme Court reversed the judgment, holding this ruling error. » 
** How could plaintiff,’ says the court, ‘‘ be notified of the 


1 Coos Bay R. R. Co. v. Siglin, 26 Ore. 387: 8. c. 38 Pac. R. 192. 
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defense intended to be interposed unless it is disclosed by the 
answer?’’ And again, ‘* Defendant then attempted to avoid 
the deed ’’ (of assignment) ‘* by proof of circumstances tend- 
ing to show that it was given in fraud of the rights of creditors, 
and void for that reason. This testimony was not admissible. 
Fraud must be specially pleaded in an answer as well as in a 
complaint. There were no facts stated in the answer apprising 
the plaintiff that his title would be assailed in this manner.”’ 
This forsooth: ** In an answer as well as in a complaint ;’’ so 
then an averment of ownership in the complaint is no longer 
sufficient. Hereafter when one’s house is burglarized and the 
goods have gone into the hands of innocent third persons a 
recovery of the property may not be had by the owner, until he 
has set forth all the indicia of his title including a recitation of 
the breaking and entering, the sale by the thief to the one in 
possession, and all other circumstances throwing light upon the 
question. Then indeed will code pleading merit the assertions 


of the late Charles O’Conner: ‘* A statement of facts such as 
any old woman would recite to her neighbor.”’ 


And even Prof. Pomeroy says: ‘* When the action is brought 
to recover possession of goods, the complaint alleging title or 
right of possession in the plaintiff, the defendant may, under the 
general denial, introduce evidence to show that the plaintiff is 
not the owner nor entitled to possession of the chattels, but 
cannot show that the plaintiff’s title is fraudulent and void as 
against creditors.’ The italics are mine. A clear instance of 
felo de se; another proof that Homer sometimes nods. Indeed 
no court or writer has had the temerity, ostensibly at least, to 
attempt to differentiate an answer from acomplaint. A general 
allegation of ownership and right to possession is sufficient. 
The other matters are evidential of title.? 


1 Pomeroy Code Remedies, § 678, Glasscock, 79 Mo. 574; Sopris ». 
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If a proper regard were had to the nature of the proceeding, 
the office to be performed by a plea in confession and avoidance, 
under what circumstances the latter is appropriately to be pleaded 
and when a denial raises the issue, much obscurity would be 
avoided. 

Payment is ordinarily matter in confession and avoidance, 
because it admits that the plaintiff had a good cause of action, 
but it had been destroyed by an act subsequent to its accruing; 
yet in ejectment upon a tax title, the fact that the defendant 
has paid the tax before the sale need not be pleaded. Why? 
Because, if true, the plaintiff never had a title; never was the 
owner of the property; and in this instance the fact of payment 
may be shown under a denial, because it establishes the want of 
title in the plaintiff, but does not admit the cause of action and 
then defeat it by showing a subsequent act having that effect. 
This view accords with reason; it is logical, and we find it to 
be the judicial view. Say the Supreme Court of Wisconsin: 
** Neither was there any error in admitting evidence of the pay- 
ment of the tax, on the sale for which the plaintiff’s title was 
based, without having pleaded such payment in the answer. 
The complaint in an action to recover real estate is general. It 
does not set forth the plaintiff’s title, but simply alleges owner- 
ship and a right to the possession. Under this he is allowed to 
show any title that he can. And from the necessity of the case, 
the defendant, under a mere denial, must be allowed to prove 
anything tending to defeat the title which the plaintiff attempts 
to establish.’’? 

It seems that the true rule, alike applicable to cases arising 
upon contracts as otherwise, should be this: Wherever a party 
invokes the aid of a contract or transaction which is to such an 
extent tainted with illegality as to be absolutely void, such trans- 
action cannot be made the basis of a recovery, but may be 
ignored by the one attacking it and its invalidity shown under 
the general issue. If, however, the transaction be not absolutely 
void, void ab initio, if you will, then, of course, it would stand 
until set aside. Here, perhaps, if not previously avoided by the 
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act of the party, notice should be required of the pleader; but 
if it has been so avoided, if the one endeavoring to profit by the 
fraud has been notified of the rescission, then the act, though 
binding until avoided, has become absolutely void ; and no reason 
is perceived why this latter case is distinguishable from the 
former. 

It is asserted in the article referred to that the ‘‘ rule under 
consideration demands that fraud, illegality or the like * * * 
should be specially pleaded, but it goes further and exacts that 
it should be pleaded with particularity as to time, place and cir- 
cumstances.’’ This is undoubtedly true where such a specific 
plea is required. Yet, even here, the omission of time and place 
would not render valueless the plea. It might be subject to a 
motion, performing the same office and functions as the special 
demurrer at common law, but nothing more. 

It is submitted that the views above expressed are not subver- 
sive of the true principles of code pleading, but rather promotive 
thereof, that they accord with a correct logic and common sense, 
and are to be preferred to the modern spirit of extreme innova- 
tion and iconoclasm, which would overturn that which is best 
in our inherited wisdom, merely because it possesses the stamp 
of antiquity, which is vainly thought to have been obliterated by 
the march of novel improvement. 


ALFRED F. Sears, Jr. 
PORTLAND, ORE. 
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STATUS OF A WIFE IN INTERNATIONAL MARRIAGES. 


The nationality and rights and liabilities of a wife by virtue of 
international marriage, where such a wife was, prior to the mar- 
riage, a citizen of the United States, have given rise to many 
interesting controversies. 

There is no express provision of the United States laws upon 
the subject. Four attorney-generals have given opinions upon 
the question as to the effect of a female citizen marrying an 
alien husband, two holding that she became an alien, and the 
other two that she remained a citizen. 

It is, at present, admitted law by nearly all civilized countries, 
except the United States,— that a woman upon marrying a 
foreigner acquires his and loses her own nationality. Before 
the passage of the British Naturalization Act! the English rule 
upon this subject, based upon the maxim nemo potest exuere 
patriam did not admit that an Englishwoman could by marriage 
lose her English nationality. This rule was adopted in the 
United States with the adoption of the English common law.* 
The effect of the English rule was to produce a continual 
conflict of law. 

As the Napoleonic Code has formed the basis of many Euro- 
pean civil codes of the present day, and the lack of space pre- 
vents the writer from going more fully into the subject, the 
French law is cited as an example of similar provisions of law 
which are in force upon the continent. 

To illustrate the conflict, referred to above: English and 
American women upon marrying Frenchmen acquired a French 
nationality under French law, without losing their English and 
American nationality under their own law. 

The inconvenience and uncertainty of this system, and the 
progress made in the development of international law, led 
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Great Britain to abandon the principle nemo potest exuere pa- 
triam, and to enact the law cited. Conflict, therefore, between 
France and England upon this subject is no longer possible. 
The statute of 1870, passed for the purpose of carrying out the 
agreement between England and the United States as to the aban- 
donment of the maxim nemo potest exuere patriam, dealt only 
with the part of the question which had most political importance 
for the United States at that time, namely, the right of British 
subjects to denationalize themselves by becoming American 
citizens, and the right of American citizens to denationalize 
themselves by becoming British subjects. The question of the 
status of woman citizens married to foreigners was not treated. 

As the American theory of the status of woman citizens 
married to foreigners was apparently based on the maxim 
stated, and that maxim was repudiated by the Naturalization 
Act of 1870, it seems logical to infer that there is no longer any 
good grounds for the United States to hold out against the rule 
so generally adopted and enforced by other countries. 

This line of reasoning seems to have been followed in the case 
of Pequignot v. City of Detriot,’ in which it was held that an 
alien woman who has once become an American citizen by oper- 
ation of law, viz., by a marriage, which is subsequently dissolved, 
may resume her alienage by a marriage to an unnaturalized 
native of her own country, and that residence is only prima 
facie evidence of citizenship; hence, where plaintiff, a native 
of France, came to this country in her childhood and was after- 
ward married to an American citizen, and this marriage was dis- 
solved, and she was again married to a native born French 
citizen, it was further held that she was an alien and competent 
to sue in the Federal court, notwithstanding she and her 
husband continued to reside in this country. 

The Revised Statutes of the United States? provide that any 
woman who is now or may hereafter be married to a citizen 
of the United States, and who might herself be naturalized, 
shall be deemed a citizen. 

The learned judge, in the above decision, held that we ought 
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to apply the maxim cessanie ratione, cessat lex,to the case, and 
thought that we should consider the section, above quoted, as 
announcing the views of Congress upon this branch of inter- 
national law, and ought to apply the same rule of decision to a 
case where a female American citizen marries an alien husband, 
that we should to a case where an alien woman marries an 
American citizen. 

This subject, as well as the interesting question, whether the 
removal of a wife, after marriage, to the foreign country of her 
husband is a prerequisite condition to alienation, is fully and 
ably discussed in the later decision of Comitis v. Parkerson et 
al.,' wherein it is held, to the contrary of the decision in Pequig- 
not v. City of Detroit, that the Act Feb. 10, 1855,? which provides 
that an alien woman, by marriage with a citizen, shall become a 
citizen,— does not authorize any inference that Congress intended 
to declare the converse, that a citizen woman, by marriage with 
an alien, should become an alien; nor will the principle that the 
domicile of the wife is controlled by that of the husband, 
obviate the necessity of an actual removal from the country of 
a citizen woman, married to an alien, in order to effect her ex- 
patriation, that statute not being a declaration of the general 
consequences of marriage, but being a furtherance of the uni- 
form policy of the government of the United States to increase 
immigration by encouraging the naturalization of citizens. 

In this case the plaintiff, a native of Louisiana, married a 
native born subject of Italy, who, prior thereto, had come to 
Louisiana, and engaged in business without intending to ever 
return to Italy, though he was not naturalized. 

After her marriage, she and her husband, until his death, 
continued to live there. 

In this case it was held that she was not an alien, and hence 
the Federal courts could have no jurisdiction on the ground of 
diverse citizenship in a suit by her against a citizen of Louis- 
iana. There do not appear to have been any recent and final 
decisions by the United States Supreme Court upon these 
controverted questions. 


1 56 Fed. Rep. 556. 


2 10 Stat. 604; Rev. Stat., Sec. 1994. 
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The executive branch of our government seems to be in ad- 
vance of the legislative and judicial departments in dealing with 
such questions. In Foreign Relations for the year 1874,! we find 
it held that a woman, a citizen of the United States, married to 
an alien who resides out of the jurisdiction, absolutely ceases to 
be an American citizen, and becomes subject to all the disabilities 
of alienage. 

This rule has been modified in some respects by the State 
Department in regard to rights of inheritance and ability to 
transfer property. See instructions of Mr. Fish, and Mr. 
Frelinghuysen to Mr. Lawrence in 1875, and 1883; also to Mr. 
Foster in 1883, MSS., to the effect that a woman, who is a citi- 
zen of the United States, merges her nationality in that of a 
foreign husband on marriage; but it does not necessarily follow 
that she thus becomes subject to all disabilities of alienage, such 
as inability to inherit or transfer real property. 

This view is supported in the case of Beck v. McGillis,? in 
which it was maintained that marriage of a female with an alien 
did not render her an alien so as to prevent her taking real estate 
by dower. 

In case of divorce or legal separation of the wife from her 
foreign husband, foreign practice places her in a position similar 
to that of a minor child, born of foreign parents, who has been 
adopted by a citizen of the United States upon reaching majority. 
The wife may elect whether to pursue the foreign nationality 
acquired by marriage, or reacquire her former American citizen- 
ship. This is the French practice, see article 19 of the civil 
code, which provides that if she become a widow she shall recover 
her French nationality, provided she be a resident of France, or 
return to France with the authorization of the executive, after 
having declared her intention of permanently residing there. 
A similiar provision is to be found in 33 and 34 Vict.* of the 
British laws. No special provision having been made in the 
United States for the status of married women, this question 
remains unsettled. 

The absence of a provision on the question in the United 


1 Page 413. 2 9 Barb. 36. - 30,14, 
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States is liable to give rise to a conflict of law; for a French- 
woman on marrying an American citizen becomes an American, 
both under the French law and that of the United States. If, 
however, she becomes a widow while residing in France, by a 
presumption of the French law, she will be deemed to recover 
her original nationality. Whether the American courts would 
admit this presumption of the French law, and recognize that a 
woman can lose her American nationality by the mere fact of 
residing in France, at the time of the death of her husband, is 
undetermined. To re-acquire citizenship lost by her by her 
marriage, a widow, to avoid uncertainty, should comply with the 
naturalization laws of her former country. 

As long ago as the year 1871, Mr. Fish instructed Mr. Wash- 
burn that passports should be withheld from widows of French 
citizens, former Americans, unless the widows produced evidence 
of their intent to resume residence in the United States. 

Under the old common law an alien woman by marrying a 
British subject owed allegiance to Great Britain without being 
entitled to a dower, and this was declared to be the law in the 
case of Shanks v. Dupont.! 

Although the naturalization acts passed in England and 
France have tended to mitigate the harshness of the old com- 
mon law doctrine on this question, it is by no means certain that 
a widow, who had ceased to be an English subject by presump- 
tion of French law, would be entitled to dower in her husband’s 
land. 

The complicated questions which would arise on settling the 
estate of a deceased husband are numberless, depending largely 
for solution under what law her interests in her husband’s 
estate were to be determined, whether there were a marriage 
contract, etc. 

Under the French law, if the deceased husband has left no 
relatives within the successional degrees, nor natural children, 
the surviving wife, not divorced or judicially separated, takes 
the whole of the estate in fee simple.? 

In case she is in competition with other heirs, she has only a 


1 Supra. 2 Law of March 9, 1891. 
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life estate, which is of one quarter of the estate, if there are one 
or more children of the marriage ; of the equivalent of the share 
of a legitimate child whose portion is the least, in case there are 
children of a prior marriage; and one-half in all other cases, 
whatever the number and rank of the heirs. 

The surviving wife can only enforce her right upon the prop- 
erty which her predeceased husband has not disposed of by 
deed inter vivos, or by will; she cannot enforce it on the réserve, 
i. e., that portion of the estate to which certain classes of heirs 
(in the direct line descending or ascending) have a vested right. 
If, therefore, the testator have exhausted the disposable portion 
(i. e., the whole of the estate less the réserve), the wife is 
excluded from his estate altogether. 

Even then she is not quite destitute, for article 2 of the law 
modifying article 205 of the Civil Code entitles her to claim 
alimony from the estate of her deceased husband. 

The provisions of this law are reciprocal, and grant the same 
right to the surviving husband upon the estate of the wife. 

The rights of the wife, in general, are so illy defined, and the 
laws are so conflicting respecting property, that, in case of inter- 
national marriage, it is advisable to carefully and clearly set out 
in a marriage contract the intentions of the parties in respect 
thereto, anticipating the possibilities of a dissolution of the 
marriage by death, separation and divorce, as well as making 
provision for the inheritance of future acquisition of property. 

It is to be hoped that, in the near future, the United States 
will follow the example of other enlightened nations, recognizing 
in the changed conditions and progress made in the development 
of international law, the necessity for enacting express legisla- 
tion defining the status of a woman citizen upon marriage to a 
foreign subject. 


Cuirrorp 8S. Watton. 
WasHINGTON, D.C. 
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EXECUTIVE REGULATIONS. 


A regulation of an executive department of the government of 
the United States, made in conformity to an act of Congress, 
** becomes a part of the law, and is of as binding force as if 
incorporated in the body of the act itself.’’! And*a regulation 
made by the President, in the exercise of a constitutional power, 
also has the force of law.? ** Of course Congress cannot con- 
stitutionally delegate to the President legislative powers; but it 
may, in conferring powers constitutionally exercisable by him, 
prescribe, or omit prescribing, special rules of their administra- 
tion, or may specially authorize him to make the rules. When 
Congress neither prescribes them, nor expressly authorizes him 
to make them, he has the authority, inherent in the powers con- 
ferred, of making regulations necessarily incidental to their exer- 
cise, and of choosing between legitimate alternative modes of 
their exercise.”’ * 

Considering the enormous mass of executive regulation law by 
which the administration of the Federal government is con- 
trolled, it is evident that the subject is one of the greatest 
importance. A few thoughts with reference to it will be 
submitted. 

There is an important distinction which should be kept in 
mind in this connection, namely, the distinction between offices 
created by statute and those created by the constitution. As to 
the former, the extent of their authority and the manner of its 
exercise are subject to the control of the legislative branch; but 
as to an office created by the constitution, and whose general 
powers are named in it, and which is not by the constitution 
made dependent on legislation for its jurisdiction, its authority 
can not, as to these constitutional powers, be thus controlled, 


1U. S. v. Barrows, 24 Fed. Cas. authorities cited in Winthrop’s Mil. 
1018. Law, Vol. I, p. 20, n. 2. 
2 Gratiot v. U. S., 4 How. 118; and 3 2 Philad. 269. 
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except in so far as the legislative branch may refuse to vote the 
means or furnish the opportunity necessary for their exercise, 
or unless the constitution itself vests the legislative branch with 
a superior authority as to some subject-matter over which both 
it and the executive or judicial branch have jurisdiction. When 
Congress, by its exercise of the legislative power, creates new 
subjects of political action, it may, for the execution of the laws 
relating to them, vest the President with new powers; but where 
the President is vested with a distinct power by the constitution, 
Congress can not control it otherwise than as indicated.? 

In the Neagle case the United States Circuit Court? said: 
‘*The power and duty imposed on the President to ‘ take care 
that the laws are faithfully executed,’ necessarily carries with it 
all power and authority necessary to accomplish the object 
sought to be attained.’ And on the appeal of this case the 


Supreme Court*® said: ‘* The constitution* declares that the 
President ‘ shall take care that the laws be faithfully executed,’ 
and he is provided with the means of fulfilling this obligation by 
his authority to commission all the officers of the United States, 


1“MThe theory of the constitution 
undoubtedly is, that the great powers 
of the government are divided into 
separate departments; and so far as 
these powers are derived from the 
constitution, the departments may be 
regarded as independent of each other. 
But beyond that, all are subject to 
regulations by law, touching the dis- 
charge of the duties required to be 
performed. 

“The executive power is vested in 
a President; and as far as his powers 
are derived from the constitution, he 
is beyond the reach of any other de- 
partment, except in the mode pre- 
scribed by the constitution through 
the impeaching power. But it by no 
means follows, that every officer in 
every branch of that department is 
under the exclusive direction of the 
President. Such a principle, we 


apprehend, is not, and certainly can 
not be claimed by the President. 

“There are certain political duties 
imposed upon many officers in the 
executive department, the discharge 
of which is under the direction of the 
President. But it would be an alarm- 
ing doctrine, that Congress cannot 
impose upon any executive officer any 
duty they may think proper, which is 
not repugnant to any rights secured 
and protected by the constitution; and 
in such cases, the duty and responsi- 
bility grow out of and are subject to 
the control of the law, and not to the 
direction of the President. And this 
is emphatically the case where the 
duty enjoined is of a mere ministerial 
character.” Kendall v. United States, 
12 Pet. 610. 

2 39 Fed. Rep. 833. 

3135 U.S. 63. 
* Sec. 3, Art. 2. 
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and, by and with the advice and consent of the Senate, to 
appoint the most important of them and to fill vacancies. He is 
declared to be commander-in-chief of the army and navy of the 
United States. The duties which are thus imposed upon him he 
is further enabled to perform by the recognition in the consti- 
tution, and the creation by acts of Congress, of executive depart- 
ments, which have varied in number from four or five to seven 
or eight, the heads of which are familiarly called cabinet minis- 
ters. These aid him in the performance of the great duties of 
his office, and represent him in a thousand acts to which it can 
hardly be supposed his personal attention is called, and thus he 
is enabled to fulfill the duty of his great department, expressed 
in the phrase that ‘ he shall take care that the laws be faithfully 
executed.’ 

** Is this duty limited to the enforcement of acts of Congress 
or of treaties of the United States according to their express 
terms, or does it include the rights, duties, and obligations grow- 
ing out of the constitution itself, our international relations, 
and all the protection implied by the nature of the government 
under the constitution? ”’ 

And the court, Mr. Justice Miller delivering the opinion, then 
give a number of examples of proper occasions for the exercise 
of this executive power, and conclude that, while there is no 
express statute authorizing the appointment of a deputy mar- 
shal, or any other officer to attend a judge of the Supreme Court 
when traveling in his circuit, and to protect him against assaults 
or other injury, the general obligation imposed upon the Presi- 
dent of the United States by the constitution to take care that 
the laws are faithfully executed, and the means placed in his 
hands, both by the constitution and the laws of the United 
States, to enable him to do this, impose upon the executive de- 
partment the duty of protecting a justice or judge of any of the 
courts of the United States, when there is just reason to believe 
that he will be in personal danger while executing the duties of 
his office. 


In Wilcox v. Jackson,! the Supreme Court held that the Presi- 


113 Pet. 498. 
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dent could legally set aside public lands for a military post or 
Indian agency, in the execution of laws authorizing him to es- 
tablish them at such places as he might deem best, but not 
expressly authorizing him to reserve public lands. And in 
Grisar v. McDowell,! the same court call attention to the fact 
that from an early period in the history of the government it. 
had been the practice of the President to order, from time to 
time, as the exigencies of the public service required, parcels of 
land belonging to the United States to be reserved from sale and 
set apart for public uses, his authority in this respect being 
recognized in numerous acts of Congress. Thus, in the Pre- 
emption Act of May 29, 1830, it was provided that the right of 
pre-emption contemplated by the act should not ‘‘ extend to any 
land which is reserved from sale by act of Congress, or by order 
of the President, or which may have been appropriated for 
any purpose whatever.’’ Again, in the Pre-emption Act of 
September 14, 1841, ‘lands included in any reservation by any 
treaty, law, or proclamation of the President, or reserved for 
salines or other purpose,’’ were exempted from entry. So by an 
act of March 3, 1853, it was declared that all public lands in Cali- 
fornia should be subject to pre-emption, and offered at public sale, 
with the exception, among others, ‘‘ of lands reserved by competent 
authority,’’and the court say that by ‘‘competent authority ’’ was 
meant the authority of the President and officers acting under his 
direction. As to the reservations then in question the court say 
that they were indirectly approved by the legislation of Congress 
in appropriating moneys for the construction of fortifications 
and other public works upon them. And in the case of Swaim 
v. United States,’ it has been finally settled that the President, as 
commander-in-chief, has the constitutional power to convene 
courts-martial — a striking illustration of an undefined consti- 
tutional power, for it is nothing less than the power to consti- 
tute tribunals with judicial jurisdiction extending even to trials 
for capital offences. 

The President, said Mr. Cushing, ‘‘ is limited in the exercise 
of his powers by the constitution and the laws; but it does not 


16 Wall. 381. 2 165 U. S. 558. 
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follow that he must show a statutable provision for everything 
he does. The government could not be administered upon such 
a contracted principle. The great outlines of the movements of 
the executive may be marked out, and limitations imposed upon 
the exercise of his powers, yet there are numberless things 
which must be done, which cannot be anticipated and defined, 
and are essential to useful and healthy action of government.’’! 

Regulations made pursuant to and in aid of statutes are very 
common.? In the case of the United States v. Breen,’ the con- 
stitutionality of such regulations, made pursuant to legislation 
declaring any violation of them a misdemeanor and punishable 
by fine and imprisonment, was fully recognized. In that case 
Mr. Justice Lamar said :— 

‘* The only ground relied upon in behalf of the defendant is, 
that the authority conferred by the act of Congress on the Secre- 
tary of War to make and promulgate said rules and regulations 
is legislative, and cannot, under the constitution of the United 
States, be, by act of Congress, conferred upon the Secretary of 
War, or anyone else, so as to make a violation thereof a crime 


against the United States. Whether this is so or not is the only 


question to be determined. 


16 Opin. Atty Gen. 10, 365; 8 Id. 
343; 10 Jd. 418. InU.S. v. Macdaniel 
(7 Pet. 14), the Supreme Court said; 
“<A practical knowledge of the action 
of any one of the great departments 
of the government, must convince 
every person that the head of a depart- 
ment, in the distribution of its duties 
and responsibilities, is often com- 
pelled to exercise his discretion. He 
is limited in the exercise of his powers 
by the law; but it does not follow that 
he must show a statutory provision 
for every thing he does. No govern- 
ment could be administered on such 
principles. To attempt to regulate, 
by law, the minute movements of every 
part of the complicated machinery of 
government would evince a most un- 
pardonable ignorance on the subject. 
Whilst the great outlines of its move- 


ments may be marked out, and limita- 
tions imposed on the exercise of its 
powers, there are numberless things 
which must be done, that can neither 
be anticipated nor defined, and which 
are essential to the proper action of 
the government. Hence, of necessity, 
usages have been established in every 
department of the government, which 
have become a kind of common law, 
and regulate the rights and duties of 
those who act within their respective 
limits. And no change of such usages 
can have a retrospective effect, but 
must be limited to the future.”’ 

2 See title ‘“‘ Regulations,” in the 
index of the Revised Statutes; and see 
the opinion of Mr. J. M. Dickinson, 
acting Attorney-General, dated Octo- 
24, 1896. 

3 40 Federal Reporter, 402. 
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‘¢ If the law empowered the Secretary of War, by rule or regu- 
lation, to make a certain act criminal, and punishable as such, 
then this prosecution would not be maintainable; but it is not the 
rule and regulation which declares the violation thereof a crime, 
and punishable. All that the Secretary is authorized to do is 
to make the rule and regulation. It is the act of Congress which 
declares that the unlawful and willful violation of such rule and 
regulation, after it is promulgated, shall be held a misdemeanor 
by the person violating the same, and that such person shall be 
sentenced to pay a fine not exceeding $500, and shall suffer 
imprisonment not exceeding six months, as a penalty therefor. 
Numerous acts of Congress have been passed authorizing the 
Postmaster-General and other members of the executive depart- 
ment, to make rules and regulations for the business pertaining 
to their respective departments, and declaring that, when made 
and promulgated, a willful and unlawful violation of them should 
be held a crime against the United States, and the violators 
punished as prescribed in the act. The Supreme Court of the 


United States is authorized by act of Congress to adopt certain 
rules for the government of the inferior courts, which, when 


made, have the force and effect of law as much as if such rules 
were directly enacted by Congress, and approved by the Presi- 
dent. The same effect is to be given to the rule and regulation 
made by the Secretary in this case. The act of Congress 
denounces the violation of it as a crime, and prescribes the 
penalty. The criminality of the violation of the rule, and the 
liability of the offender to indictment and to punishment upon 
trial and conviction, result directly and exclusively from the 
legislation of Congress.’’? 


1In Woods v. Gary, Mr. Justice 
Cox, of the Supreme Court of the 
District of Columbia, said:— 

“Tf an act of Congress, presumed to 
be approved by the President, vests in 
the judges or heads of the departments 
authority to appoint subordinate offi- 
cers, then, by constitutional authority, 
the power to appoint them is taken 
away from the President; and it fol- 


VOL. XXXI. 


lows, according to this case, that the 
power of removal would be equally 
taken away. The President might 
dismiss the head of a department who 
would refuse at his request to dismiss 
a subordinate or inferior officer, but 
would have no power directly to dis- 
miss such officer himself. 

“It may be regarded, then, as the 
settled law that the power of removal 
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But it is not necessary to give further examples of regulations 


made pursuant to and in aid of statutes. 


They are to be met 


with throughout our political system, and are a necessary part 
of its machinery.? 


is incident to the power of appoint- 
ment, and, therefore, that any law 
which confers upon the head of a de- 
partment a power of appointment, 
ipso Jacto, conveys a power of removal, 
as effectually as if that power were 
expressly given by the statute. The 
power of removal is intrenched in the 
law. It is created by an act of legis- 
lation, and it can only be taken away 
or modified by similar authority. The 
acts of Congress, therefore, authoriz- 
ing the appointment of complainant as 
inspector of mails of themselves gave 
the postmaster general authority to 
remove him at pleasure, unless that or 
some other act of Congress has im- 
posed some limitation, condition or 
restriction upon that power. 

‘And this brings us to the inquiry 
whether and how far, if at all, the act 
of January 16, 1883, commonly known 
as the civil service act, affects the 
power of removal at pleasure which 


the Postmaster-General would possess 
under his general authority to appoint 
this class of officers. It does, indeed, 
very materially modify the power of 
appointment theretofore existing, but 
it does not purport to affect the power 
of removal, except in a single particu- 
lar. 
“In section 18 it provides that: 
*No officer or employé of the United 
States mentioned in this act shall dis- 
charge or promote or degrade, or in 
any manner change the official rank or 
compensation of any other officer or 
employé, or promise or threaten to do 
so, for giving or withholding or neg- 
lecting to make any contribution of 
money or other valuable thing for any 
political purpose.’ 

‘¢ Substantially the same is directed 
to be provided by rules, to be estab- 
lished by the commission and the 
President, in clause 3 of the second 
section. In no other single respect is 


1 It would require too much space 
to enumerate all the statutory provis- 
ions of this class down to the present 
time, in which “‘ regulations,’’ as such, 
are authorized to be prescribed. For 
the principal of those enacted prior to 
1886, reference may be had to the first 
edition of this work, pages 18-19, note 3. 
Repeated instances also occur in the 
statutes where, though the word 
“regulations’’ is not employed, the 
same meaning is conveyed by some 
equivalent term or expression; as by 
the term ‘‘directions,’? ‘ instruc- 
tions,”? ‘forms,’ ‘requirements,’ 
“ restrictions,’’ ‘* conditions,” ** lim- 
itations,” by-laws.’”? Not unfre- 
quently a thing is required by the 


statute to be done in such manner, 
etc., as a head of a department, etc., 
“ may prescribe.’”’ The ‘‘ Regulations 
for the Government of the Revenue 
Cutter Service of the United States,” 
issued by the Secretary of the Treas- 
ury, April 4, 1894, and resting on no 
authority more express than is found 
in the terms of Secs. 2758 and 2762 
placing this corps (consisting of the 
officers and crews of thirty-six ves- 
sels) under the general direction of the 
secretary, is a striking illustration of 
the discretion exercised by heads of 
departments in making regulations as 
to matters of detail. (Winthrop’s 
Military Law and Precedents, page 
18.) 
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The power to make regulations is not, indeed, confined to 
political bodies or officers. It enters into other relations of 
life — wherever, in fact, government is necessary. Thus corpora- 


the power of removal affected by any 
substantive and direct enactment of 
this law. 

“ But it is claimed that the commis- 
sion is empowered to prepare rules in 
aid of the President for carrying this 
act into effect, and that said rules, 
when prepared and promulgated, have 
the force and effect of law, and that 
such effect is to be given to the rules 
under which the complainant seeks 
relief. 

“There can be no doubt as to the 
power of Congress or any other legis- 
lative body to delegate to subordinate 
authorities the power to make rules 
and regulations within certain limits, 
which, when made, will have the force 
of law. Thus, corporations, municipal 
or private, may be authorized to make 
by-laws, and police commissioners, 
boards of health and fire commission- 
ers may be authorized to make regula- 
tions which have the effect of laws. 

“But if any rule prepared by this 
commission, whether published by the 
President or not, should have the ef- 
fect of repealing or modifying an act 
of Congress, it would be an act of leg- 
islation, and nota regulation of a mere 
executive character, which it was 
clearly the object of this law to 
authorize. It is a grave question 
whether Congress could delegate to 
the President, or to any board of com- 
missioners, jointly with the President, 
the authority to do any act which is 
equivalent to legislation. 

“Tam not aware that the Supreme 
Court has made any delivery upon this 
question, but there is a uniform cur- 
rent of authorities in the State courts 
against the power of any legislature so 
to delegate their authority. See the 


authorities collected in the American 
and English Encyclopedia of Law, vol. 
8, p. 698, under the proposition: 

“¢Tt is an established proposition 
of constitutional law that the power 
conferred upon the legislature to 
enact laws cannot be delegated by that 
department to any other body cr 
authority.’ 

* One illustration was the case of a 
statute of Minnesota which left it to 
certain judges to decide whether a law 
should be submitted to the people 
(State agt. Young, 29 Minn. 474), and 
another was a law which conferred 
upon the district court the power to 
incorporate towns — People agt. Ne- 
vada, 6 Cal. 143; State agt. Simons, 32 
Minn. 540—both of which forms of 
legislation were held unconstitutional. 

**But probably all courts would 
agree that no law is to be construed 
so as to amount to a delegation of leg- 
islative authority that can be avoided. 
An illustration of this rule is found in 
the case of Interstate Commerce Com- 
mission v. Railway Company, 167 U.S. 
479. The interstate commerce act re- 
quired that all charges on railroads 
should be reasonable and just, and 
every other was declared to be unlaw- 
ful. It prohibited discrimination, un- 
due preferences, etc. It created the 
interstate commerce commission, gave 
it authority to inquire into the man- 
agement and business of all common 
carriers and added: ‘And the com- 
mission is hereby authorized to exe- 
cute and enforce the provisions of this 
act.’ 

‘* Under this authority the interstate 
commerce commission undertook by 
an order to establish a schedule of 
rates for certain railroad companies, 
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tions possess the power of making regulations, including by-laws, 


Social clubs have the power, and their regulations are recognized 


and, upon the refusal of the latter to 
observe them, applied to the Circuit 
Court for the southern district of Ohio 
for a mandamus to enforce their order, 
and, this being refused, appealed to 
the Court of Appeals, and the latter 
court certified to the Supreme Court 
of the United States the question 
whether the commission had the juris- 
dictional power to make the order be- 
fore mentioned. Justice Brewer in 
delivering the opinion of the court in 
the negative, said, in construing the 
act of Congress: ‘The power given is 
the power to execute and enforce, not 
to legislate. The power is partly 
judicial, partly executive and adminis- 
trative, but not legislative.”’ 

Again:— 

*¢¢We have, therefore, these con- 
siderations presented: First, the 
power to prescribe a tariff of rates for 
carriage by a common carrier is a leg- 
islative and not an administrative or 
judicial function, and, having respect 
to the large amount of property in- 
vested in railroads, the various com- 
panies engaged therein, the thousand 
of miles of road and the millions of 
tons of freight carried, the varying 
and diverse conditions attached to 
such carriage is a power of supreme 
delicacy and importance. Second, 
that Congress has transferred such 
power to any administrative body, is 
not to be presumed or implied from any 
doubtful and uncertain language. The 
words and phrases efficacious to make 
such a delegation of power are well 
understood, and have been frequently 
used; and if Congress had intended to 
grant such power to the interstate 
commerce commission it cannot be 
doubted that it would have used lan- 


by the courts as binding. We here speak of by-laws as regula- 


guage open to no misconstruction, but 
clear and direct. Third, incorporat- 
ing into a statute a common law obliga- 
tion resting upon the carrier to make 
all its charges reasonable and just, and 
directing the commission to execute 
and enforce the provisions of the act 
does not, by implication, carry to the 
commission or invest it with the power 
to exercise the legislative functions of 
prescribing rates which shall control 
in the future.’ 

“And so, with equal emphasis, it 
may be said that the authority to the 
civil service commission to aid the 
President in preparing rules for carry- 
ing the act creating that commis- 
sion into effect, does not by implica- 
tion confer upon the President a right 
to virtually repeal an existing law, es- 
pecially when, as we shall see, that is 
not at all necessary to the effectual 
operation of the actitself. And lastly, 
there is nothing in the language of the 
act or the objects which it professes to 
attain which makes it necessary to at- 
tribute such executive power to the 
commission or the President. The act 
nowhere requires that the power of 
removal vested in the head of a de- 
partment shall be abridged except in 
the single particular of removal, be- 
cause of the refusal to contribute for 
partisan purposes; and therefore it is 
not necessary, in order to carry the 
act into effect, that any rule should be 
adopted abridging the power of re- 
moval of the Postmaster-General or 
other head of a department in any 
other respect. 

‘The second section contains an 
enumeration of the objects for which 
the rules are to provide. They are: 
For competitive examination, for ap- 


tions. 
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In one sense a distinction has been made between them 


in the law of corporations, the by-law being held to be 


pointment by selection from those 
grades highest as the result of such 
examinations, for apportionment of 
the appointments among the States 
and Territorities and the District of 
Columbia, according to population, for 
a period of probation before absolute 
appointment, for exemption of per- 
sons in the public service from any 
obligation to contribute to any politi- 
cal fund and from being coerced into 
any political action, and for non- 
competitive examination in certain 
cases, and for notice to the commis- 
sion of all appointments made by the 
appointing power. 

“It would be avery irrational inter- 
pretation which would give to the 
words ‘and among other things,’ 
which are prefixed to this enumeration 
sucha scope of meaning as to convey 
by implication an unlimited authority 
to establish rules having no relation to 
the objects of the law. If that were 
a proper interpretation of the law, 
these rules might be made to impose 
new conditions to the power of ap- 
pointment, and even take it away 
from the heads of the departments and 
vest it in the commission itself. The 
absurdity of such a proceeding would 
be manifest, and yet it would be no 
more obnoxious to criticism than rules 
modifying the power of removal, as it 
existed before the act was passed, or 
in a manner not warranted by the law 
itself. 

“ The law seems to contemplate the 
preparation of these rules as the joint 
act of the commission and the Presi- 
dent. It directs that when promul- 
gated they shall be observed by all the 
officers in the departments. It does 
not in terms declare by whose author- 


more usually established for the government of the internal 


ity they are to be promulgated and to 
go into effect, but it is to be presumed 
that it is to be by the President. It 
makes no difference, however, whether 
they are to emanate from the President 
or the commission, for Congress is just 
as incapable of surrendering its legis- 
lative authority to the President as to 
the commission; and is just as little 
to be understood as intending to do so 
in the one case as inthe other. The 
simple inquiry is whether the rules in- 
voked by the complainant, whether 
the President or the commission, or 
both, be the authors of them, are such 
as the act of January 16, 1883, known 
as the civil service act, authorized to 
be established. In my judgment they 
are ultra vires and void. 

**T have no doubt that the President 
may lay down rules for the internal 
policy of his administration, and may 
require his chief executive officers, 
dependent upon his pleasures for their 
tenure of office, to conform to them, 
or else to sever their official relations 
with him, and in that sense the rules 
relied on by the complainant were 
within his political and executive au- 
thority. But the enforcement of such 
rules is a matter between the Presi- 
dent and his Cabinet, and not a matter 
for the courts, or one in which the 
complainant has any legal interest. 
All that I mean to state in this opinion 
is that the rules in question were not 
such as the civil service act author- 
izes, and do not derive any efficacy 
from that act. 

**T know of nothing more important 
to the true interests of the country 
than the policy which the civil service 
legislation was intended to initiate 
and promote, and it is perhaps a mat- 
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affairs of the corporation, while the regulation is regarded as 
intended for the government of its business with the public,! 
But the word regulation is here used in a broader sense and as 
including the by-law. 

In the case of Yturbide v. The Metropolitan Club, the Court 
of Appeals of the District of Columbia, said :— 

** There is no longer any question of the right of a corpora- 
tion, such as that of the respondent in this case, to make by-laws, 
even in the absence of express statutory power, and to exercise 
the power of amotion, as incident to the corporation. This has 
been regarded as the settled law since the case of Lord Bruce,! 
and the subsequent exposition of the whole doctrine in the case 
of Rex v. Richardson,’ by Lord Mansfield, speaking for the court 
of King’s Bench in 1758. In this last mentioned case, after 
reviewing the former decisions and the previous doctrine upon 
the subject, and showing that the older cases had maintained a 
doctrine that had been modified by the more recent cases, the 
Lord Chief Justice said: ‘ We all think this modern opinion is 
right. It is necessary to the good order and government of 
corporate bodies, that there should be such a power (that of 
amotion), as much as the power to make by-laws. Lord Coke 
says,‘ **there is a tacit condition annexed to the franchise 
which, if he breaks, he may be disfranchised.’’ But where the 
offence is merely against his duty as a corporator, he can only 
be tried for it by the corporation. Unless the power is inci- 
dent, franchises or offices might be forfeited for offences, and 
yet there would be no means to carry the law into execution. 


ter for great regret that the act of establish rules to carry that act into 


January 16, 1883, has not gone further 
than it does. But it is my duty to 
construe it as it is. 

“To sum up, I conclude that, apart 
from the civil service act, the post- 
master general had the authority to 
remove the complainant from office at 
his pleasure; that this act makes no 
change in this respect, except to for- 
bid removals for refusal to contribute 
to partisan objects; that the power to 
the commission and the President to 


effect does not authorize any rule 
which shall make a change in the law 
in this respect, and that even if this 
court had jurisdiction in a case like 
the present, the complainant is not 
entitled to the relief prayed.” 

1 Thompson on Corporations, Sec- 
tion 937. 

2 2 Strange, 819. 

3 1 Burr. 517, 539. 

4 Bagg’s Case, 11 Co. 98a. 
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Suppose a by-law made to give power of amotion for just cause, 
such a by-law would be good. If so, a corporation, by virtue 
of an incidental power, may raise to themselves authority to 
remove for just cause, though not expressly given by charter or 
prescription.” The doctrine of that celebrated case has never 
been questioned from the time it was announced, and it is 
the law, both in England and in this country, at the present 
day.”’? 

on made pursuant to statute may, in general, be 
modified, but exceptions to them in individual cases can not 
legally be made.’ There is, however, a difference to be ob- 
served in this respect between general regulations and specific 
acts. Ordinarily when an executive officer is empowered by law 
to do one specific act, as, for example, to reserve public land for 
a specific public use, his doing this act exhausts his power as to 
the subject-matter. So, where he is empowered to do a specific 


1 Com. v. St. Patrick Ben. Soc., 2 
Binn. 448, 449; 2 Kent Com. 297, 

* This is illustrated by the follow- 
ing newspaper comments (1897) :— 

“The appointment of General 
Tyner to be assistant attorney-general 
for the Post Office Department has 
been criticised by some as a violation 
of the civil service law, in that the 
place being under the Post Office De- 
partment was included within the 
classified service by an order of Presi- 
dent Cleveland. 

“Civil Service Commissioner Proc- 
tor to-day stated that when President 
Cleveland ordered the classification of 
the Post Office Department it was not 
supposed that the place of assistant- 
attorney-general for that department 
was within the scope of that order. 
When it was found that such was the 
case the matter was brought to the 
attention of President McKinley, who 
excepted the place, allowing the 
appointment to be made without 
examination by the civil service 
commission. 


“The announcement that the Presi- 
dent had excepted this place after it 
had been included in the classitied 
service, even if such classification was 
the result of a mistake, has created 
surprise, as the commission has con- 
tended that when once a place was 
included in the classified service by 
order of the President, under author- 
ity of the civil service law, such action 
had the force of law and could not be 
rescinded except by act of Congress. 

* At the office of the civil service 
commission to-day it was stated that 
this view of the effect of once includ-. 
ing a place in the classified service 
was the accepted opinion of the com- 
mission, but it was not generally 
understood that the President still 
retained the power to ‘except’ any 
place from examination and to make: 
the appointment without the inter- 
vention of the commission, the place 
still being in the classified service, the 
only restriction placed upon such 
power being the provision that he 
could make ‘necessary’ exceptions.” 
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set of acts. But when he is given a general discretionary power 
to make regulations in aid of a law, the power to modify regu- 
lations once made is included in it. 

A distinction should however be made between essential regu- 
lations made in aid of a statute, such as are necessary to the 
execution of the statute and thus have the appearance of being 
of a decidedly legislative character, and regulations which are 
merely supplemental to these and relate to the minor details of 
the machinery for the execution of the statute. These are, to 
be sure, made in aid of it also, but are not of the character 
referred to. It is, however, impossible to lay down any rule 
which would enable us, at a glance, to distinguish in every case 
the one from the other. There is not always a clear-cut line of 
demarcation. The distinction exists, but its application must be 
controlled by the facts of each case, 

The Judge-Advocate General’s office has applied the principle 
of the binding character of regulations made pursuant to and in 
aid of statutes to regulations made for the disbursement of an 
appropriation, holding that when Congress makes an appropria- 
tion, but leaves it to the executive to prescribe regulations for 
its disbursement, such regulations should be regarded as made in 
aid of a statute (although not actually pursuant to it), and 
therefore as falling under the rule that they are binding on the 
authority who made them as well as on others, and that they 
may be modified, but that individual exceptions to them can 
not be made. And the action of the War Department is under- 
stood to have been a confirmation of this view. The regulations 
in question related to the expenditure for the transportation of 
deceased soldiers to the place of burial. Another example of a 
regulation of this kind is that fixing the fees of civilian witnesses 
before courts-martial, for, although in deference to the views of 
the comptroller of the treasury these fees have been made 
to conform to those of witnesses before the Federal courts, as 
regulated by the Revised Statutes, this regulation is none the less 
an exercise of the executive power in aid of an appropriation, 
and has no dependence on the statute with which it has been 
made toconform. And another example of such a regulation was 
that by which the reward for the apprehension of deserters was 
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regulated before Congress was induced to take to itself the 
determination of the amount of the reward. 

It is said that regulations made under a statute may be re- 
ferred to as a practical interpretation of the statute.!_ In execut- 
ing the laws it is often necessary for executive officers to inter- 
pret and construe them, and this may be done by means of 
regulations. Such regulations are valid and binding, unless 
declared by the courts to be erroneous interpretations of the 
law. Each new tariff act, for example, necessitates many such 
regulations, and we have a good illustration of this in the Treas- 
ury Circular of September 4th, 1897, with reference to the entry 
of personal effects under the act of July 24, 1897. In this cir- 
cular we find the following definition of the phrase, ‘* residents 
of the United States returning from abroad,’’ as it occurs in the 
Act :— 

‘«¢The proviso in paragraph 697 contains special provisions and 
limitations concerning residents of the United States returning 
from abroad. It therefore becomes necessary to define the term 
‘residents of the United States returning from abroad,’ in order 
that customs officers may have a reasonable guide in the practi- 
cal application of the proviso. The word ‘ resident’ has, in law, 
more than one meaning, much depending upon the connection 
and purpose in which it is used. As used in this proviso to par- 
agraph 697, it is held by the department to include all persons 
leaving the United States and making a journey abroad, and, 
during their absence, having no fixed place of abode. Persons 
who have been abroad two years or more, and who have had, 
during that time, a fixed place of abode for one year or more, 
will be considered as non-residents within the meaning of* this 
law.”’ 

And so it is in all the executive departments. In making reg- 
ulations to carry out a statute it is often necessary to place some 
express interpretation on it; and this interpretation holds good 
until judicially reversed. But, of course, great care should be 
taken to avoid strained interpretations. 

Many systems of regulations for the transaction of the busi- 
ness of different branches of the government have been issued, 


1 U.S. v. Cottingham, 1 Rob. (Va.) 635; Winthrop, 19, n. 
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such as the postal, patent office, pension office, land office, Indian 
office, civil service, customs, internal revenue, revenue cutter 
service,’ and other treasury regulations, consular regulations, 
army and navy regulations, etc. But these systems of regula. 
tions, as they are here called, form by no means the whole of 
that mass of regulation law which constitutes so large and im. 
portant a part of our administrative law. All regulations are 
not collected together in systems or groups, but an enormous 
mass of them consists of individual regulations, the knowledge 
of whose existence even is ordinarily limited to the few who have 
to apply them to the subjects to which they relate. 

It is difficult to form a true conception of the vastness and 
importance of all this great body of executive regulation law, 
controlling as it does the administration of all the executive 
departments with its rules of action. And when we consider 
that these rules of action are in general made, construed, and 
applied by the same authority, thus combining quasi-legislative, 
quasi-judicial, and executive action, we cannot fail to be very 
much impressed with the extent of the jurisdiction covered by 
this executive power of making regulations. The subject is one 
of unlimited interest. 


G. Norman 
WASHINGTON, D. C. 


1 The regulations for the govern- of procedure. No other regulations 
ment of the Revenue Cutter Service have ever undertaken to go to this 
are in one respect unique; they estab- extreme, and it may well be doubted 
lish a complete penal system, includ- whether the executive power can 
ing a code of penalties and a system legally be carried so far. 
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It was early decided in England? that a man, with design to 
lure and destroy neighboring dogs, had no right to set traps in 
his own wood, near a highway and the grounds of the plaintiff, 
and place pieces of flesh anointed with anisseed about the 
traps, attractive to the canine race by reason of their scent. 
Ellenborough said there was no difference between ‘* drawing 
the animal into his trap by means of an instinct which he cannot 
resist and putting him there by manual force.’’ But this was 
a case of malice. Where a necessity exists for doing an act 
which is naturally calculated to entice animals into a dangerous 
position, the act is excused. So a railroad company is not liable 
for the death of cattle attracted to a station by the scent of hay 
loaded on its cars, and there killed by a train, provided the cars 
were not allowed to stand an unreasonable time;? and the same 
was held in respect to cars loaded with corn ;* and in respect to 
salt sprinkled on the track to melt snow.‘ Brute instincts must 
yield to human necessities. If carelessness, however, had entered 
into the circumstances, as where the railroad company had neg- 
ligently spilled salt on the ground in the act of unloading cars, 
the result would have been different;> and so in respect to an 
accumulation of cotton on and about the track.® 

This doctrine of attraction has been very frequently applied 
in modern times in the case of infants. The law makes more 
or less allowance for the curiosity, restlessness and adventurous 
spirit of young boys, eager, like the Greeks of St. Paul’s time, 
‘**to see or hear some new thing.’’ The small boy always loves 
to ‘catch a ride’’ in any direction, up or down or straight 


1 Townsend v. Wathen, 9 East, 277. 4 Kirk v. Norfolk &c. R. Co., 41 W. 
® Schooling v. St. Louis &c. R. Co., Va. 522; 56 Am. St. Rep. 899. 

75 Mo. 518, 5 Crafton v. Hannibal & St. Jo. R. 
$ Gilliland v. Chicago &c. Ry. Co., Co., 55 Mo. 580. 

19 Mo. App. 511. ® Railway v. Dick, 52 Ark. 402, 
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ahead or around, and so he is prone to catch at the tail of a pass. 
ing cart, or at a balloon rope, or to venture on an elevator or a 
turntable or a merry-go-round ; and to climb, slide and dig. In 
the same manner, like Mr. Robert Kidd, of piratical memory, he 
loves to sail, and if he can lay hold of an unlocked boat or paddle 
on a plank in a pond he is happy. He loves to explore all sorts 
of depressions in the ground like caves, and when like Saxe’s 
‘* Briefless Barrister,’’ ** he espies a deep hole in the ground,” 
like him ‘* he sighs to himself, it is well.’’ Those philosophers 
and mechanics, who for centuries have been seeking to realize 
the possibility of perpetual motion, seemed to have overlooked 
the small boy. He should prove a reasonable solution of the 
problem. 

Now, boys are just as God has made them, and as God has 
not seen fit to make them careful, cautious, reasonable, and 
reflective, most courts have deemed it wise and humane, in order 
to protect the breed and guarantee it against extermination and 
save it from unsightly disfigurements and inconvenient maimings, 
to make certain allowances for them and their notorious proclivi- 
ties, and exact from adults a certain extraordinary degree of 
foresight and care in view of them. This branch of the law 
has grown to considerable dimensions and is peculiarly full of 
interest, especially when the differing views of courts on the 
subject are regarded. Somebody has said in effect that the 
measure of equity was the chancellor’s foot, and of this subject 
it may be said that it is regulated to a large degree by the size 
of the judicial heart. Some courts are very humane, almost 
foolishly so; while others seem to be constituted of unmarried 
or childless men — courts of Barons, so to speak. 

Therefore many courts have adjudged that it is wrong to 
maintain dangerous things easily accessible to adventurous 
youth, certainly where they have a right to be, as on the public 
highway, and even on private premises near the traveled 
ways, so that infants in meddling with them are technically 
trespassers. 

Not to essay a citation of all these cases, nor to consider the 
general doctrine of the contributory negligence of infants, it 
may be useful to recall the leading adjudications on the doctrine 
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of alluring negligence, and to note the growth and present 
tendency of judicial opinion on the subject. 

The leading English case, Lynch v. Nurdin,! was an exceed- 
ingly humane decision. The defendant’s horse and cart were left 
standing unattended in a street where a number of children were 
playing ; the plaintiff, under seven, climbed upon a wheel, another 
boy led the horse forward a step or two, and the plaintiff fell off 
and was hurt. The court held that he could recover damages. On 
the other hand, in Hughes v. Macfie,? the court held that chil- 
dren of five and seven could not be tolerated in jumping on the 
covering of a bulkhead left tilted up against a wall on a high- 
way. ‘* His touching the flap was for no lawful purpose,”’ said 
Pollock, C. B. In Mangan v. Atterton,? the same was held of 
a boy of four, who, by direction of his brother of seven, put 
his fingers into the cogs of a machine, left exposed for sale, 
unfenced and unattended, in a public street. The court said it 
was as if the child had sucked goods covered with poisonous 
paint, and suggested that if the child had hurt the machine he 
would have been liable. Mr. Beach well says: ‘ «* Nothing worse 
than this, as a specimen of judicial reasoning, can be found in 
the reports ;’’ and Cockburn, C. J., pointedly condemned it,® pro- 
nouncing the defendant’s conduct *‘ negligence of a very repre- 
hensible character, and not the less so because the imprudent 
and unauthorized act of another may be necessary to realize the 
mischief,”’ etc. These cases seem to leave the scales pretty 
evenly balanced in England. In a later English case,’ the com- 
plaint was made of a schoolmaster for carelessly allowing 
phosphorus to be accessible to the school children. One of the 
boys, not plaintiff, put a lighted match into the bottle — ‘* there 
came a burst of thunder loud — the boy ! — oh! where was he? ”’ 
It was left to the jury to say, and they said £75 damages. Boys 
seeking for light are viewed with indulgence, 

The doctrine of Lynch v. Nurdin has been generally followed 
in this country. It is however rejected in Massachusetts. In 


11Q.B. 29. 5 Clark v. Chambers, 3 Q. B. Div. 
2 2 Hurl. & Colt. 744. 327. 
3 L. R. 1 Exch. 239. ® Williams v. Early, 9 Times L. R. 
* 2 Cont. Neg., § 139. 637. 
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Lane v. Atlantic Works,! an infant of seven, playing about a 
truck standing in front of a foundry, and injured by a heayy 
casting which rolled off the truck, owing to the action of a boy 
of twelve, was held to have no cause of action. There is not 
much consideration of the point of contributory negligence, 
The same court made the same ruling in respect to street cars 
left in the street; * ‘* knowledge on the defendant’s part that 
they attracted children was not an invitation or license to them,” 

The foregoing were all cases of exposure of dangerous things 
in the public highway, where the children had a right to be, and 
therefore (except Lynch v. Nurdin) seem much less defensible 
than decisions of the same purport where the children were 
trespassers on private land, where the owner might not so 
reasonably be held to expect or foresee their intrusion. The 
doctrine of Lynch v. Nurdin in cases of exposure in the high- 
way has been pretty uniformly adopted in this country, the 
Massachusetts court being the chief exception. New Hamp- 
shire, however, gives some countenance to the Massachusetts 
doctrine in Clark v. Manchester.2 The defendant city had 
maintained a public reservoir, but abandoned it and was en- 
gaged in filling it with earth, without inclosure or guard, 
which process attracted children there, and several boys had 
fallen into the water. There was a neighboring public sporting 
field, and the small boy in question, attracted thither by the 
joint seductions of ball playing and music, fell into the reservoir 
and untimely perished. His little ** moist, unpleasant body” 
did not appeal to the granite-hearted court, who observed: “It 
was the ordinary case of a land-owner, managing, within the 
boundaries of his own land, his own property in his own way 
for his own use and benefit; and though in doing this he might 
find occasion to dig excavations, construct reservoirs, provide 
fish ponds, plant and cultivate fruit trees, erect and maintain 
useful structures, and machinery, all of which are alluring, 
attractive and dangerous to children, yet it could not be claimed 
that he must constantly guard these things against the approach 


1 107 Mass. 104; 111 Ibid. 136. 8 62 N. H. 577 
2 Gay v. Essex Elec. &c. R. Co., 159 
Mass, 238; 21 L. R. A. 449. 
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of persons coming without license or invitation, and attracted by 
mere curiosity or pleasure, or suffer in damages for any injury 
they might receive.’’ In contrast to this is the judgment in 
Indianapolis v. Emmelman,! where the city had made an excava- 
tion in the bed of a shallow stream at the crossing of a street, 
and left it unguarded, with knowledge that children were in the 
habit of playing in the vicinity. This case strongly recognizes the 
doctrine of allurement; and so does City of Pekin v. McMahon,? 
where the city maintained on its own land, near a driveway 
across vacant lots, and only partially inclosed from the side 
streets, a deep pond, with logs and timber floating therein, on 
which children were in the habit of playing. This case gives a 
very full citation of the authorities pro and con. The court 
said: ‘* The love of motion, which attracts a child to play upon 
arevolving turntable, will also attract him to experiments with 
a floating plank or log which he finds in a pond within his easy 
reach.”” The like was held of an excavation made by a city 
on property under its control, naturally inviting an infant to 
the brink of a precipice,’ the court placing the liability upon the 
ground that ‘* what was done was reasonably calculated to entice 
achild, following its instincts of curiosity or love of liberty.’’ 
And so it was held of a child of ten taking hold of a ‘* live wire ”’ 
in the street: * ‘* His conduct must be judged with due regard 
for his boyish nature and habits,’’ said the court. And so of a 
child fooling with a heavy iron roller with mules attached, left 
in the public street, unfastened and unattended.5 

The case of Meibus v. Dodge,® may be ranked as a case of 
attraction, although the recovery was not put on that ground. 
The defendant left his dog, which he knew to be vicious, un- 
muzzled, in his sleigh in the street. The plaintiff, a boy of 
seven, was attracted by the whip (what boy can resist a whip?) 
and meddled with it, and the dog bit him. ‘*It was where 
children would naturally be passing and playing,’’ said the 


1108 Ind. 580; 58 Am. Rep. 65. * Haynes v. Raleigh Gas Co, 114 N. 

2154 Ill. 141; 27 L. R. A. 206, C. 203; 41 Am. St. Rep. 786, 

5 Mackey v. City of Vicksburg, 64 5 Westerfield v. Levi, 43 La, Ann- 
Miss, 777. 63 


§ 38 Wis. 300; 20 Am. Rep. 6. 
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court: ‘children playing in the street are entitled to considera. 
tion.”’ 

In Fitzpatrick v. Garrison’s &c. Ferry Co.,! boys gathered out 
of curiosity on the bridge of a ferry dock, bringing it down with 
such force as to pull out a fastening and cause a weight to fall 
on one of them and injure him. The defendant was held liable, 

In a recent case the defendant maintained a windmill, in a 
public street, unguarded and its cogwheels and gearing exposed, 
and a child meddled with it to his injury. A recovery was 
sustained.? 

A boy going on a public dumping ground to get some wire 
cannot maintain an action for having his bare feet scorched by 
smouldering fire.’ 

When we come off the highway or other public grounds, 
where infants have a right to be, and come upon private 
lands, we meet the extended doctrine, that if the owner main- 
tains anything thereon near the highway, or in the vicinity of 
which he permits the public to go, which is in its nature alluring 
to children, and to which he has reason to know that they resort, 
and which is dangerous to children, because unguarded, he is 
liable for any accident resulting therefrom. The chief class of 
cases illustrative of this principle is the turntable cases in which 
the courts of this country are now pretty evenly divided in opin- 
ion, according to authority, if not according to number. View- 
ing with tenderness the boyish propensity to ride on a convenient 
and unlocked turntable we find the courts of the United States, 
Kansas, Minnesota, Missouri, Nebraska, Texas and California.‘ 
While frowning on this boyish intrusion on corporate rights are 


1 49 Hun, 288. v. Mo. P. Ry. Co., 75 Mo. 653; 42 Am. 
2Gahugan ov. Aerometer Co. Rep. 418; Evansich v. Ry. Co., 57 Tex. 
(Minn.), 1 Am. Neg. Cases, 92. 126; 44 Am. Rep. 586; Railroad Co. ». 
Butz v. Cavanaugh (Mo.), 1 Am. Bailey, 11 Neb. 332; Callahan v. Eel 
Neg. Cases, 299. River &c. R. Co., 91 Cal. 296; Fort 


4 Railroad Co. v. Stout,17 Wall. Worth &c. R. Co. v. Robertson, Tex. 
675; Kansas City Ry. Co. v. Fitzsim- 3; 14 L. R. A. 781; Bridger v. Ry. 
mons, 22 Kans. 686; 31 Am. Rep. 203; Co.,258. C. 24; Fergeson v. Colum- 
Keffe v. Mo. & St. P. Ry. Co.,21 Minn. bus &c. R. Ry., 75 Ga. 637; 77 Ibid. 102 
207; 18 Am. Rep. 393; Ilwaco R.& N. (alittle girl in this case). 

Co. v. Hedrick, 6 Wash. 446; Nagle 
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those of Massachusetts, New York, Illinois and New Hampshire.’ 
Some of these decisions were influenced in some measure by the 
nearness of the dangerous object to the highway, but judges and 
common men should remember that a turntable is a very potent 
magnet to draw small boys off the street, and should govern 
themselves accordingly. In all such circumstances the question 
is not so much what boys ought to do, as what they are accus- 
tomed to do. I do not find that any of our courts has been so 
imaginative as to suggest, like the court in Mangam v. Ather- 
ton, that the intrusive boy might be cast in damages if he 
deranged the machinery of the turntable. In two of the courts 
upholding the doctrine of tenderness toward the revolving in- 
fant, it has been more recently held that if the railroad company 
fasten the machine in the ordinary way, and the capable infant 
unfastens it, puts the table in motion, and so is hurt, the com- 
pany is not liable? But what just distinction can be drawn 
between leaving it unfastened and fastening it so insecurely that 
the ingenious infant can set it loose ?— as in the last cases, by a 
rope on a sliding wooden bolt. The better opinion is that if the 
means of fastening are so simple and easy of removal as to furnish 
no obstacle to children seeking to unfasten and remove the turn- 
table, the company does not fulfill the measure of care required 
of it.’ In this case, where the fastening was an iron latch, the 
Minnesota court seems practically to have retracted its former 
holding about fastening in the ordinary and customary manner. 
The fact is that it is perfectly practicable and easy for a railroad 
company to keep these dangerous machines locked, and they 
should be required to do so, and then no harm could ensue unless 
the child picked or broke the lock, in which case of course no 
liability could attach, for the company would have done all that 
was reasonably necessary. 


1 Daniels v. N. Y. &. R. Co., 154 
Mass, 349; 26 Am. St. Rep. 253; 
Walsh v. Fitchbury R. Co., 145 N. Y. 
310; 45 Am. St. Rep. 615; 27 L. R. A. 
724; St. Louis &c. R. Co. v. Bell, 81 
Ill. 76; 25 Am. Rep. 269; Frost v. 
Eastern &c. R. Co.,64 N. H. 220. See 


VOL, XXXI, 


“The Siren Turntable,” 4 Green Bag, 
124, 

? Kolstiv. Minn. &c. Ry. Co.,32 Minn. 
133; Bates v. Ry. Co., 90 Tenn. 36. 

* O'Malley v. St. Paul &c. R. Co., 43 
Minn. 289. 
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But where a heavy hand-car was left unfastened on the side 
of a railway track, a mile from the thickly settled part of a city, 
and in swampy ground, and boys lifted it four or five feet on 
to the track, and one of them was hurt in riding upon it, it was 
held that the defendant was not responsible.' The court 
thought the hand-car was not a dangerous thing like a turntable, 
and compared these athletic and enterprising youth to those who 
should take a sled from private premises without permission and 
get hurt in coasting on it. The same was held where the child 
came upon a yard, inclosed with a high board fence, and with 
locked gates, and toyed with a coal dump which was in a condi- 
tion unsafe for children.? Diligence in trying to keep the 
children out was shown, but they would climb or break the fence 
and break the locks of the gates, and ‘* it would have required 
an army of policemen to keep them out.”’ 

Boys are strongly inclined to sail or fish or swim in ponds on 
private grounds, and the courts have had to consider the duty 
of the owner to keep such waters fenced or walled in view of 
this childish propensity. It is probable that the weight of 
opinion is that the duty does not attach unless they are in their 
nature dangerous to passers on the street or there has been some 
implied license to allow the near approach of the public. It is 
obvious, said the court in one case, ‘* that a fence would have 
to be very high and very tight to afford any effectual guard 
against children having access to the pond.’’* In Gillespie v. 
McGowan, Paxson, J., said: ** There are streams and pools of 
water where children may be drowned; there are inequalities of 
surface where they may be injured. To compel the owners of 
such property either to inclose it, or fill up their ponds and level 
their surface so that trespassers may not be injured, would be 
an oppressive rule. The law does not require us to enforce any 


1 Robinson v. Oregon &c. Ry. Co., 93 Mo. 422; 3 Am. St. Rep. 557; Har- 


7 Utah, 493. greaves v. Deacon, 25 Mich. 1; Gilles- 
2 O’Connor v. Railroad Co., 44 La. pie v. McGowan, 100 Pa. St. 144; 45 
Ann. 340. Am. Rep. 365; Richards v. Connell, 45 


8 Klix v. Nieman, 68 Wis. 271; 60 Neb. 467; Clark v. Richmond, 83 Va. 
Am. Rep. 854. To the same effect: 355; Moran v. Pullman P. Car Co., 
Peters v. Bowman, 115 Cal. 345; 56 184 Mo. 641; 33 L. R. A. 755. 

Am. St. Rep. 106; Overholt v. Vieths, 


kn 
TI 
m 
It 
tel 
ov 
m 
ha 
m 
th 
sk 
he 
C 
th 
tc 
fi 
k 
a 
P 
8 
a 

I 

‘ 


THE ALLUREMENT OF INFANTS. 899 


such principle, even when the trespassers are children. We all 
know that boys of eight years of age indulge in athletic sports. 
They shoot, fish, swim, and climb trees. All of these amuse- 
ments are attended with danger, and accidents frequently occur. 
It is part of a boy’s nature to trespass, especially where there is 
tempting fruit, yet I never heard that it was the duty of the 
owner of a fruit tree to cut it down because a boy trespasser 
might possibly fall from its branches.’’ And his Honor might 
have added, ‘* or to guard his melon patch because boys steal 
melons and get colic.’ In Peters v. Bowman, the court said 
that a turntable can be rendered absolutely safe by locking, but 
a pond cannot be made inaccessible by fencing, nor by any means 
short of filling or draining. Water is scarce in California; 
hence ponds are highly valued there. The court admitted that 
City of Pekin v. McMahon was an authority against them, but 
they need not have made that concession, for the pond in that 
case was on public and unfenced lands, and the case is analogous 
to the highway cases. The same doctrine obtained in a case 
where a child fell into a pool of hot water made by discharge 
from a distillery on private grounds, it not being shown that the 
place was attractive to children.! Otherwise, however, if the 
place was attractive to children and the defendant should have 
known it.?, Courts ought to take judicial notice that children 
always love to ‘* get into hot water.”’ 

So where mill-owners have been accustomed to let children 
play on piles of coal ashes, in their uninclosed and publicly 
situated yard, they may not dump hot ashes on the piles without 
notice or exclusion of the children ;* and it is the duty of one 
who keeps dynamite on his own land, near where people are 
accustomed to pass, to guard it so that meddlesome children may 
not play with it and get hurt. On the other hand, it was held 
not negligent in school authorities to suffer a contractor to leave 


1 Schmidt v. Kansas City D. Co., 116; 9 L. R. A. 313; 21 Am. St. Rep. 


90 Mo. 284; 59 Am. Rep. 16. 211. 
? Brinkley Car Co. v. Cooper, 60 4 Powers v. Harlow, 53 Mich. 507; 
Ark. 545; 46 Am. St. Rep. 545. 51 Am. Rep. 154; Harriman v. Ry. Co., 


* Penso v. McCormick, 125 Ind. 45 Ohio St. Rep. 11; 4 Am. St. 507; 
Carter v. Col. &c. R. Co., 19 S. C. 20. 


| 

| 

| | 
J 


900 31 AMERICAN LAW REVIEW. 


a well-drilling machine in the school yard, unlocked and 
unguarded, by means of which a young investigator of science 
was injured outside of the school drill... The court there 
observed: ** We are not prepared to hold that every person 
having upon his premises machinery, tools or implements which 
would be dangerous playthings for children, and in their nature 
affording special temptation to children to play with them, is 
under obligation to guard them in order to protect himself from 
liability for injuries to children received while playing with them, 
although the children were rightfully on his premises. It would 
be improper to burden the mechanical industries of the country 
by such a rule.”’ 

If a child is on a private alley for his own amusement he may 
not with impunity be hurt by the falling of a ruinous wall upon 
him ;? nor be crushed by the falling of a platform used in hand- 
ling goods at a warehouse.* Both these places were near the 
highway. In the latter the court said: ‘* Perhaps the best 
monitor in such a case is the conscience of one who feels, in his 
dreadful recollection, the crushing sense that he had left such 
an engine of ill to take the life of an innocent child.’’ ** He had 
good reason to expect that one day or other, some one, probably 
a thoughtless boy in the buoyancy of play, would be led there 
and injury would follow.”’ 

Boys are wont to climb upon piles of lumber, and it behooves 
the lumberman to pile carefully, whether on sidewalk or on his 
own unfenced grounds which the public are accustomed to cross 
and children to play upon, with the knowledge and assent of 
the owner.‘ But such assent or acquiescence is essential, and 
where the presence of children is forbidden, and they are ejected 
when found intruding on the premises, nothing in the nature of 
an invitation can be presumed, and no duty is imposed on the 
owner to use care in the piling of his lumber.® 


1 Wood v. Ind. School Dist., 44 4 Kerr v. Forgue, 54 Ill. 482; 5 Am. 

Iowa, 27. Rep. 146; Bryanson’s Adm’r v. Labrot, 
2 Schilling v. Abernethy, 112 Pa.St. 81 Ky. 628; 50 Am. Rep. 193. 

487; 56 Am. Rep. 320. 5 Vanderbeck v. Hendry, 34 N.J. L. 
8 Hydraulic Works Co. v. Orr, 83 467. 

Pa. St. 332. 
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Similar rulings have been made in a case of unfenced cog- 
wheels near the street where children were accustomed to play,’ 
and of an elevator in a coal yard, the gate of which had care- 
lessly been left open.? But a boy cannot be justified in riding 
on a hoisting apparatus on private premises, in the absence of 
negligence and implied invitation, however attractive the ma- 
chinery may be; * and in like manner it has been held that a 
railroad company is not bound to fence its yards in which cars 
are switched and trains made up, so as to protect children from 
danger.* And so if a child while trespassing upon open prem- 
ises of a factory where type-setting machines are manufactured, 
and there stealing type-metal or scrap iron, is injured by a sud- 
den discharge of steam from a pipe, his presence being unknown 
to the engineer, no liability attaches to the proprietors.’ These 
facts lacked any element of invitation or attraction. 

The case of Birge v. Gardner,® was where a child under seven 
shook and pulled a heavy gate (like the people in Macbeth), on 
the defendant’s land, until it opened on him and hurt him. It 
cannot properly be claimed as a case of undue allurement, 
although infants, like persons of larger growth, like Mrs. Barbe 
Bleue, are always curious to get into prohibited domains. But 
the court left the question of contributory negligence to the 
jury, and herein I agree with Judge Thomson‘ in thinking that 
they went entirely astray. 

It is almost superfluous to state that the transportation of the 
public may not be embarrassed by the proclivity of the small boy 
to ride on cars or other public conveyances without invitation 
or acquiring the rights of a passenger. As where one rides on 
the runners of a sleigh and gets more slaying than he bargained 
for. This is one of the necessities which the public will stand 


1 Whirley v. Whiteman, 1 Head, 5 Merganthaler v. Kirby, 79 Md. 
610. 181; 47 Am. St. Rep. 371. 

2 Mullany v. Spence, 15 Abb. Pr. 6 1 Conn. 507; 50 Am. Dec, 261. 
(N. S.) 819. 7 Cases on Neg., p. 305. 

5 Rodgers v. Lees, 140 Pa. St. 475; 8 Messenger v. Dennie, 137 Mass. 
12 L. R. A. 216. 197; 50 Am. Rep. 295. 

Barney v. H. & St. Jo. R. Co., 
126 Mo. 372; 26 L. R. A. 847. 
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no ‘* monkeying with,’’ and in regard to which humanity yields 
to business. The same principle is applicable to the case of 
cars moving in the business of grading a public street; the per- 
sons engaged therein are not bound to employ watchmen 
specially to keep children off the cars.’ Even the newsboy 
boards a moving street car at his own risk.? And boys play 
with cars standing on side tracks, although the brakes are defect- 
ive, and hand cars unlocked, at their own risk.’ . 

Three very recent cases, all proceeding from conservative 
States, are noteworthy as preserving the policy of their law on 
this subject. In the one‘ it is held that a shop-keeper is not 
liable for the loss of the fingers of a little child less than seven 
years old, who put her hand up to the spout of a coffee grinder 
while in the shop with her father to make a purchase. Holmes, 
J., said: ‘* Temptation is not always invitation. As the com- 
mon law is understood by the most competent authorities, it 
does not excuse a trespass because there is a temptation to com- 
mit it, or hold property owners bound to contemplate the in- 
fraction of property right because the temptation to untrained 
minds to infringe them might have been foreseen. The case is 
similar in principle to MeGinness v. Butler,’ and to Mangan v. 
Atterton,® which, notwithstanding the observations in Clark v. 
Chambers,’ has been cited in this commonwealth repeatedly as 
unquestioned law.’’® In another,’ a boy of thirteen skated on 
ice three days old, formed over a cutting on the Hudson river, 
guarded on only three sides, by lines of bushes. He was 
familiar with the place, and knew that the ice was new. The 
new ice was only three-quarters of an inch thick, and he broke 
through and was drowned. It was held that the defendant was 


1 Emerson v. Peterler, 35 Minn. 481. 5 159 Mass. 233. 
2 Mills v. Woolverton, 9 App. Div. 6 L. R. 1 Exch. 239. 
TL. R.3Q. B. Div. 327. 
5 Roddy v. Mo. P. R. Co., 104 Mo. ® See also Hughes v. Macfie, 2 
234; 12 L. R. A. 746; Robinson v. Ore- Hurlst. & C. 744. 
gon &c. R. Co., 7 Utah, 493; 13 L. R. ® Sickles v. N. J. Ice Co., 153 N. Y. 
A. 765. 83. 
* Holbrook v. Aldrich, 168 Mass. 
15; 36 L. R. A. 493. 
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not liable, although it had not complied with the law requiring 
it to surround the cutting with bushes or other guards. ‘* Sad 
misfortune,’’ said the court, ** but without remedy.’”’ Here it 
seems the allurement was not deemed potent enough to counter- 
balance the boy’s presumed knowledge of going on thin ice. 
In the third,' the city had permitted builders to deposit lime on 
a public street ; some of it had escaped from the barrels and lay 
on the ground; boys were playing at building house on a vacant 
lot in the neighborhood; they carried the stray lime to that lot 
and the plaintiff having a tomato can with water in it, another 
boy poured some of the lime into it, and an explosion followed,— 
“the boy, oh! where was he?’’ His eyes were destroyed. 
The action was dismissed on the plaintiff’s opening, and this 
was affirmed on appeal. Hatch, J., thought the city authorities 
were not reasonably bound to foresee the deportation of the 
lime, the presence of water, and the action of the boys in mixing 
those articles together, and it would seem to require a pretty 
robust imagination to predicate such a concatenation even in the 
case of small boys. 

The doctrine of allurement is relied on in a class of cases 
which hold a party liable for injury to an infant by intrusting 
him with firearms. As the toy pistol case,’ citing Lynch v. 
Nurdin, Townsend v. Wathen, and other of the foregoing cases. 
Even Massachusetts falls in with this doctrine, and holds that 
one who sells gunpowder to an infant of eight, at his request, is 
liable for his blowing up.* These are both founded on Dixon 
v. Bell.4 The Massachusetts court distinguish the case from 
Hughes v. Macfie and Mangan v. Atterton on the ground that 
in those the infant ‘* was technically a trespasser.”’ 

In conclusion, let me suggest that the leaning of judges in 
this matter is probably much influenced by their observation of 
their own small sons, if they have any. Years ago I regarded 
the prevailing doctrine of the turntable cases askance, but since 


1 Beetz v. City of Brooklyn, 10 App. 5’ Carter “. Towne, 98 Mass. 567; 
Div. 382, 96 Am. Dec. 682. 

? Binford v. Johnston, 82 Ind. 428; 41 Stark. 287. 
42 Am. Rep. 508. 
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I have been blessed and bothered with a grandson, I have 
become quite reconciled to it. I recall that St. Paul, who 
studied law in his youth, when he was a child understood and 
thought as a child, and I own my allegiance to the Kansas 
judge who said: ‘* Everybody, knowing the nature and instincts 
common to all boys, must act accordingly.’’ 

Irvine Browne. 


BUFFALO. 
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NOTES. 


OBITUARY OF THE PROFESSION.— WARREN M. Bateman, one of the 
most distinguished lawyers of Ohio, died suddenly at the Riggs House 
in Washington, D. C., where he had gone to attend to a claim before 
one of the Departments of the Government. - - - - Ex-Senator 
SamueL J. R. McMitian died at his home in St. Paul on the 3d of 
October. He was, for a good many years, a Justice of the Supreme 
Court of Minnesota, and served two terms as United States Senator. 


THOMPSON ON BuILpING AND Loan Assocrations.— One of the editors 
of this Review has lately received a good many letters inquiring when 
his proposed work on Building and Loan Associations will be com- 
pleted. He has in preparation no such work. If such a work is in 
preparation by any one of the numerous family of Thompson, it is 
not by the Thompson who figures as one of the editors of the Ameri- 
can Law Review. The publisher of the work named seems to have 
carefully avoided sending his circular to us. He has probably so 
framed it as not to show by what Thompson his work is to be written. 


Mouzziine Free Speecu wits Insunctions.— A visit to Fairmont, W. 
Va., the scene of the late coal miners’ strike, an inspection of the 
actual ground, and a hearing of a recital of the actual facts, show how 
grossly the newspapers misled the public judgment upon the question 
of the injunction issued by Judge Jackson, by denouncing it as an in- 
junction against the freedom of speech. The strike leaders harangued, 
in season and out of season, not only in halls but in a public square, 
the ground of which belonged to the county and upon which the erec- 
tion of a new court house has since been commenced. There was never 
the slightest attempt made by any one to interfere with their freedom 
of speech, and they were protected in that right by the police authori- 
ties, the same as an ordinary citizen would have been on an ordinary 
occasion. 
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Tue PRESIDENT OF THE UNITED STATES AND THE AMERICAN Bar Asggo- 
c1aTion.—In the account of the proceedings of the American Bar 
Association in our last issue, we omitted to mention one of the pleas- 
antest features of the meeting. Toward the close of the banquet, the 
President of the United States, accompanied by the Secretary of War 
and Senator Hanna, of Ohio, entered the hall and were escorted to 
seats on the platform by the side of the president of the Association, 
Hon. William Wirt Howe, of Louisiana. Mr. Howe introduced the 
President in a few happy remarks, announcing that the President had 
that day been elected a member of the Association. The President 
responded in a few well chosen sentences, thanking the Association for 
the honor conferred upon him. It is needless to say that, when this 
distinguished party entered the hall, the diners spontaneously arose. 


MEETING OF THE SuPREME CouRT OF THE UniTep Srates.— The 
following press telegram dated Washington, October 11, gives an ac- 


count of the meeting of this eminent judicial body after their summer 
vacation :— 


The October term of the Supreme Court began to-day, with Chief Justice 
Fuller and all the associate justices in their seats. No business was transacted 
beyond the admission of attorneys to the bar. The court adjourned until to- 
morrow, in order to enable its members, in accordance with long-established 
usage, to pay their respects in a body to the President. Before adjourning the 
Chief Justice announced that motions would be heard to-morrow, and after 
these were made, the call of the regular docket would begin. There were six- 
teen admissions to the bar at to-day’s sitting, and Mr. Richards, the new 
Solicitor-General, was formally presented to the court by Attorney-General 
McKenna. 

After adjournment the justices were driven to the White House, where they 
made their first formal call upon President McKinley. The reception took 
place in the blue room, and besides all the members of the court there were 
present Attorney-General McKenna, Solicitor-General Richards and Mr. Correlle 
Barnes, Judge of Probate in England. 


Tue Emperor oF GERMANY AND LIBELS OF THE ForEIGN Press. — A 
press dispatch from London dated October 4, states that the Emperor 
of Germany has been so childish as to address a note to the German 
ambassador at London, protesting vigorously against being held up to 
ridicule by the English press. The son of an English princess ought 
to have sense enough to forecast the reply which his foolish communi- 
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cation would receive. The political department of the British govern- 
ment has nothing to do with the censorship of the press in reference to 
opinions expressed concerning foreign sovereigns. Those persons 
have the same redress in actions for libel that any other person has. 
The great Napoleon was foolish enough to make the same attempt; he 
got the same reply; and he brought his action for libel, and was, of 
course, unsuccessful. It merely gave an eloquent English barrister 
the opportunity of impaling him before the public opinion of Great 
Britain. It may be remembered in this connection that in 1881 Johann 
Most, the well-known Socialist demagogue, now in the United States, 
was tried before a jury at Newgate, convicted and sentenced by Lord 
Chief Justice Coleridge to sixteen months’ hard labor for a scandalous 
libel concerning the late Czar, in the Freiheit, a Socialist paper pub- 
lished here at the time. 


ManpaMus TO THE GovERNOR OF A State.— There is a valuable 
article upon this subject — none the less valuable because possibly a law 
student’s thesis —from the pen of Ivan W. Goodner, who signs him- 
self as from the University of Nebraska, Pierre, S. D. He takes up 
the question as it stood in England with regard to writs of mandamus 


against the king and crown officers, and traces it through the case of 
Marbury v. Madison and other Federal decisions, and gives the author- 
ities for and against the use of the writ against the Governor of a State. 
It is a valuable article.! 


Hon. Jonn A. Fincn anp ‘‘ Roucu Notes.’’ — In our last number? 
in describing the paper read by Hon. John A. Finch before the Amer- 
ican Bar Association, we stated that Mr. Finch had long published a 
journal in the interest of insurance companies. This was inaccurate. 
The fact is that the only relation of this able lawyer with any insurance 
journal is that he furnishes an insurance paper published at Indian- 
apolis under the name of ‘‘ Rough Notes,’’ with a digest of legal 
decisions upon insurance law. This digest embraces, as we under- 
stand it, all the legal decisions on insurance rendered by the English- 
speaking courts. It is annually bound in a volume, and some of the 
annuals have received favorable notice in the American Law Review. 
Certainly the central idea which it was the purpose of Mr. Finch in his 


1 3 Univ. Law. Rev. 335. 2 31 Am. L. Rev. 748. 
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address to enforce was that the law of insurance ought to be taught in 
the law schools, and that it ought to be so taught that the student 
should acquire some information as to the character of insurance com- 
panies and the tendencies of State legislation with reference to them 
and to their business. Whether the law of insurance is neglected in 
the law schools is a question on which we are not prepared to express 
an opinion. Certainly it ought not to be neglected. At the same time 
an amount of attention ought not to be given to it disproportionate to 
its importance when considered with reference to other titles of the 
law. 


Tue Cororapo Lecat Apviser.— This is to be a monthly law and 
business magazine published by the Mills Publishing Company of 
Denver, Colorado. It is edited by J. Warner Mills, Esq., and the first 
number, issued on September first, is quite attractive and contains a 
large miscellany. It is ostentatiously divided into departments, and 
there are no less than twenty-two of these departments. The present 
number contains seventy-four rather large pages in type of moderate 
size. The leading article, by Mr. Mills, the editor, is on the subject 
of Mining and Real Estate Contracts and Commissions. There is an 
account of the movement to organize a bar association in the State of 
Colorado, written by Lucius W. Hoyt, Esq. It is to be regretted that 
this magazine has taken the name of another legal publication which has 
been long in existence, The Legal Adviser, of Chicago. This will lead 
to confusion, and is probably an infringement of the rights of the pro- 
prietor of that publication. Lawyers have not respected the proprie- 
_ tary rights of publishers in this regard as they should have done. For 
' many years while Mills & Co. were publishing a monthly periodical at 
Des Moines, Iowa, called the Western Jurist, a lawyer was publishing 
at Bloomington, Illinois, a similar, and, we believe, an inferior publica- 
tion, called the Monthly Western Jurist. The old moribund American 
Law Register appropriated the name American Luw Review and put 
it into the belly of its own name, by calling itself the American Law 
Register and Review —a piracy of trade-name which, to our knowledge, 
has created confusion in several instances. 


DIsFRANCHISING ILLITERATE Voters.— The electors of the State of 
Connecticut have just ratified, by a majority amounting almost to 
unanimity, a constitutional amendment which provides that ‘‘ every 
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person shall be able to read in the English language any article of the 
constitution or any section of the statutes of this State before being 
admitted an elector.’’ Heretofore, electors in Connecticut have been 
required only to read their own native language, and hence, a test of 
those who alleged that they could read in foreign languages was neces- 
sarily difficult. The effect of the amendment will be to disfranchise a 
mass of foreign ignorance. Constitutional amendments establishing 
educational qualifications for the elective franchise are by no means 
confined to the South. In 1894, the people of California adopted such 
an amendment by a vote amounting well nigh to unanimity. 


Apission oF A CoLoRED WoMAN TO THE Bar.— In September last, Miss 
Lulie A. Lytle, a colored girl, 23 years of age, was admitted to the bar, 
in one of the State courts, at Memphis, Tenn., without opposition or 
question. Thereupon, the daily newspapers throughout the country, 
even those of the better sort, published her portrait and heralded her 
admission to the bar as a great event. The event, at least, afforded 
them a temporary and shallow sensation for shallow people, in the 
absence of more substantial news. It was everywhere stated that she 
was the first colored woman ever admitted to the bar in this country. 
This was a mistake. The honor of admitting the first colored woman 
to the bar was achieved by the city of Chicago, where Miss Ida Platt, 
who had graduated from the Chicago College of Law, was admitted to 
the bar in 1894. Miss Lytle is said to have graduated at Central Col- 
lege, Tennessee, and it is said that she had served as aclerk to the 
Kansas Legislature, and that she will practice law in Topeka. Her 
newspaper portrait represents her as a very handsome white woman. 
The admission of young girls to the bar, white or colored, can neither 
elevate the bar nor advance the dignity of womanhood. 


EnJorninc THE SupREME Court.— Injunctions affecting litigation 
operate in personam. The court is not enjoined, but the party is 
enjoined from proceeding in the court. A remarkable extension of this 
writ is said to have been made by Judge C. R. Scott of the State Dis- 
trict Court at Omaha, Nebraska. An order having been procured from 
the Supreme Court of that State, directing a receiver to pay over to a 
litigant the amount of his claim, and the receiver having refused to pay 
the same because of a lack of funds, the counsel for the party obtain- 
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ing the order threatened to apply to the Supreme Court for process of 
contempt. Thereupon, the receiver obtained from Judge Scott an in- 
junction restraining and enjoining the counsel who had thus threatened 
to apply to the Supreme Court ‘‘from applying to the Supreme 
Court for an order upon said plaintiff to show cause why he should not 
be fined for contempt of court, or if he has filed such application he 
be restrained and enjoined from further proceedings in the matter of 
obtaining said order.’’ 


ConTeMPT FOR AN OFFICER oF THE Court To CriticisE Its 
cision. — It seems that Omaha is not the only city which can boast of 
an eccentric judge. A deputy sheriff of the city of St. Louis took 
the liberty of giving a newspaper interview in which he related the 
impressions he had received while taking prisoners to the Reform 
School. He said that one of the greatest abuses, in his opinion, was 
that boys were sentenced to the Reform School for terms of one year, 
while the law provided that they should be sentenced for not less than 
two years. When the judge who had been imposing these sentences 
saw this printed interview, he cited the deputy sheriff to show cause 
why he should not be punished for contempt of court, in that, being an 
officer of the court, he had presumed to criticise the court. A more 
absolutely illegal and senseless proceeding has never come to our atten- 
tion. The deputy, who was a young man, appeared and apologized, 
and the proceeding was dismissed. 


ProressionaL Misconpuct — ABUSING THE TRIAL JUDGE IN A BRIEF 
Ficep on AN AppeaL.— An incident well worthy the attention of the 
profession, occurred in the United States Court of Appeals, sitting at 
St. Paul, on the 14th of September. In the case of Kelley v. Boettcher, 
ex-Judge E. B. Green, of Denver, appeared and argued the case for 
one of the parties, and, in the course of his oral argument, as well as 
in his written brief, he denounced in the most unmeasured terms the 
conduct of the United States District Judge, before whom, sitting at 
Circuit, the cause had been originally heard. He charged him with 
a deep and deadly prejudice, with continually struggling to pervert, 
distort and misconstrue all of the circumstances, showing the most 
aggravated and gigantic fraud, etc., etc.; in short, if we were to 
reproduce any considerable portion of the intemperate language which 
this counselor deliberately put in print and laid before a court of 


NOTES. 911 


exalted rank and high character, we should merely make the columns 
of a magazine devoted to discussions of movements in jurisprudence, 
the vilest sewer of scandal. At the close of his argument, Mr. Justice 
Brewer expressed himself as being grieved and hurt at what he had 
heard from the counsel for appellants concerning the judge who pre- 
sided at the court below. On the following morning when the court 
met, the court made an order striking the name of the misbehaving 
attorney from the record in the case, prohibiting him from further 
appearing in the case, and allowing his client thirty days in which to 
file another brief. So far as the attorney is concerned, it must be 
conceded that the discipline which the court administered was very 
nild. 


A Breacu or Promise Case Between Two Dear Motes.— A novel 
breach of promise case was lately tried in the Supreme Court of New 
York at Brooklyn, wherein Annie Berlinger, a deaf mute, demanded 
$50,000 from Jacob Scharlin, another deaf mute, for a breach of 
promise of marriage. The plaintiff, of course, gave her testimony at 
the trial wholly by signs, lip language and finger language, which was 
interpreted to the jury. She recovered a verdict of $1,750.00. The 
verdict seems to have been largely won by the plaintiff’s sister, who, 
when asked how the defendant had expressed his love for the plaintiff, 
clasped her hands, extended them yearningly, and then passionately 
clasped them over her heart. This settled the jury. If anything more 
was needed, it was supplied by a witness who testified that he saw 
Jacob kiss Annie. This was a species of lip language understood by 
every member of the jury. Besides, the letter written by Jacob to 
Annie, in which he repudiated the engagement, was couched in the 
following cold and heartless language :— 


I received a letter from you to-day. Ireaditall. I want youto stop think- 
ing of me, because I did not pay attention to you — you are a worthless girl. 
My parents said that I had aright to stop courting you. They found that I 
have a good judgment. If you can’t go to school back, well, don’t see me any 
more. I want my memory is gone if you don’t see me for along while. Don’t 
write to me any more. JacoB SCHARLIN. 


This unique action was ably prosecuted by James M. Kerr, the cele- 
brated law writer, and was defended by Abraham Levy. 


Assessinc JupiciaL Canpipates.— The late Heury George, shortly 
before his death, in a public speech, charged that an assessment of 
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$35,000, which he called a blackmail, had been levied by Mr. Croker 
on each of the Tammany candidates for Judge of the Supreme Court, 
and that all of them had paid it except Roger A. Pryor, who was unable 
to pay the full amount, but paid $15,000, which he succeeded in raising 
among his friends. ‘This statement was that of an excited candidate 
for office, and is to be accepted merely for what it may be deemed to 
be worth. It is, however, true that in all our large cities judicial can- 
didates are heavily assessed by their political committees. It is also 
true that this assessment is laid upon the principle of charging ‘‘ all the 
traffic will bear.’’ It is one of the evils incident to the election of 
judges. It is reached and corrected to some extent by the recent 
** Corrupt Practices Acts,’’ which have been enacted in various States, 


limiting the amount of money which candidates for office may spend in 
an election. 


JUSTICE FOR THE Ricn as WELL As THE Poor.— A series of remarka- 
ble criminal trials have lately taken place at Dalton, Ga., resulting in 
the conviction of seven train robbers and their sentences to various 
terms in the penitentiary, and also in the conviction of eleven promi- 
nent merchants charged with receiving stolen goods from these train 
robbers, and their sentences to pay various heavy fines and to serve 
various terms on the chain gang, from three to twelve months, accord- 
ing to the opinion with which Judge Fite handled their several deserts. 
The learned judge is said to have resisted an enormous pressure to make 
the sentences lighter. One trading company, of which one of the sen- 
tenced receivers of stolen goods was the head, went into the hands of a 
receiver. Another one of the sentenced receivers was president of a 


lumber company, and at the time of his sentence was away on his bridal 
tour. * 


Insunctions Acainst Borcortine.—The United States Court of 
Appeals sitting at St. Louis, has recently decided, affirming the Cir- 
cuit Court of the United States for the District of Kansas, in the case 
of Oxley Stave Co. v. Hopkins, that a proprietor has a right to an 
injunction restraining the members of a trade union from boycotting 
his business because he introduces in his manufacturing establishment, 
an improved machine, the use of which is disapproved of by the trade 
union. The decision is rendered by Judges Thayer and Sanborn, 
Judge Caldwell dissenting. We have not seen the text of the opinion, 
but the grounds on which it proceeds will readily occur to any lawyer 
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acquainted with the use of the injunction in such cases. Extracts from 
the dissenting opinion of Judge Caldwell, which have been published in 
the daily papers, indicate that his general view is that proprietors 
should not be allowed the factitious aid of injunctions against combina- 
tions of their workmen, but that both parties should be allowed to 
fight it out with the lawful weapons they have. We believe that the 
decision of the court is right; that a boycott, the object of which is to 
compel a man to refrain from doing something which the law of the 
land allows him to do, is a conspiracy to accomplish an unlawful pur- 
pose; and, the conspirators being insolvent, there is no remedy except 
that of an injunction, unless the criminal laws are resorted to, and 
these are notoriously inadequate. 


GOVERNMENT BY INJUNCTION. — Government by injunction, as it is 
now familiarly called, is receiving vigorous attacks all along the line. 
In the recent case of Schradskie v. Appel Clothing Company, wherein 
the plaintiff was given a perpetual injunction by the lower court restrain- 
ing the defendant from advertising a certain stock of goods as bankrupt 
stock, the Court of Appeals of Colorado reverses the decree and remands 
the cause to the trial court, with instructions to dissolve and dismiss 


the bill. ‘* We cannot approve a practice,’’ said Judge Wilson, ‘‘ nor 
subscribe to a doctrine which permits the exercise by the courts of the 
extraordinary power of injunctive relief for every wrong or infringe- 
ment upon the rights of another. Such a course of procedure, if carried 
to its ultimate natural conclusion, would tend to entirely subvert the 
fundamental principles upon which our system of laws is founded.’’ 


SALE oF THE Unton Pactric Rartroap.— Attorney-General McKenna 
certainly deserves and receives great credit for so attending to the 
interests of the government in the foreclosure proceeding against the 
Union Pacific Railroad, as to secure the entire claim of the government, 
so far as the main line is concerned. It is true that at one time, it 
seemed that the government was going to lose a large amount, but a 
new arrangement was made by which its interests were saved. Possi- 
bly, the administration may have been stirred to the new movement by 
the vigorous attacks of the opposition press and the pendency of elec- 
tions. However, it is not right to place an improper motive upon a 
proper act. The suit was a suit to foreclose the first mortgage, which 
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took precedence of the lien of the government, which was in the nature 
of a second mortgage. The government, being a junior mortgagee by 
its own voluntary consent, had no right to stay the prior mortgagee in 
the realization of his debt. Under these circumstances, the fact that 
the government claim was entirely secured is creditable to the admin- 
istration and to Judge McKenna. It has been pointed out, and upon 
what seemed to be highly probable grounds, that this was rendered 
possible by the business revival which has taken place during the 
present year. 


Verpict Acarnst A Lapy ror A BREACH OF PromisE.— The St. Louis 


Globe-Democrat thus editorially refers to a somewhat remarkable case 
in Maine: — 


A valuation has been fixed at last on a masculine heart when trifled with by 
one of the softer sex. In Maine a jury has awarded damages amounting to 
$1,789 against a young woman who disappointed an expectant bridegroom at 
the last minute. The amount asked was $25,000. Why it was scaled down to 
the nice figure of $1,789 is not explained, but the award is at least an assurance 
that the male cardiac muscle has a value, and that everything is not fair in love 
when the victim is only a man. The damages are large enough for a Klondike 
grub stake, and may lead on to fortune and a girl who will stick. 


MarriaGes at Sea HELD To BE Vor 1n Catirornia. — We are glad 
to notice that the California courts have, on at least two occasions, 
declared marriages performed at sea—meaning thereby beyond a 
marine league from the shore — invalid and void ab initio. The last 
California legislature passed a law which provided that a divorced 
person could not remarry within the State for a year from the date of 
the divorce, and attaching a penalty for any violation of the law. It 
was thought that a measure of this kind would lessen the large number 
of divorces yearly occurring, and would dampen the oft inexplicable 
ardor of some married people to extricate themselves from one bond of 
matrimony only to enter into another. But the old adage, that there 
are more ways of killing a cat than one, was impressively brought to 
mind; for impatient and restive divorcees found a way to evade the 
law, and as they thought with perfect impunity and safety. The prac- 
tice was to hire a tug and go out on the Pacific Ocean some few miles 
from shore, and call into requisition the services of the captain to tie 
the knot. The marriage, being more than three miles from shore, was 
considered as having taken place outside of the State, and the con- 
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tracting parties not subject, therefore, to the distasteful California 
statute. Two of the Superior Judges of California have, however, 
thrown a damper on this sort of mock marriage, and have declared 
it void. And so it should be! The whole proceeding is a farce. 
It is true that it is a familiar canon of the law of marriage that a mar- 
riage valid in the place where solemnized is valid everywhere; and had 
the offending parties gone into an adjoining State, such as Nevada or 
Oregon, and had been married under the laws of either of those States, 
no legal objection could probably be raised in California should the 
parties return to that State. But how this doctrine can apply to a 
place such as the Pacific or any other ocean or sea where, confessedly, 
no law on that subject prevails, is difficult to understand. If any law 
prevails at all, according to the equally well-settled rule of international 
law, it is that the law of the deck of a vessel is that of her flag and of 
the territory to which she belongs. It is safe to assume that the tugs 
in the two instances referred to were enrolled in California and the law 
of that State governed their decks. By this fiction of law, the act pro- 
hibiting a divorced person from remarrying within a year, was as 
potent and effective as it would be upon every foot of California soil. 
We are glad to see that the California courts have taken this position, 
and, if the cases are appealed, we have no doubt of the action of the 


Supreme Court affirming the rulings. — M. B. W. 


Secrecy THE Evit oF THE ParponING Business.— The New York 
Evening Post well says :— 


One scandalous feature of the pardoning business in this country is the 
secrecy with which it is so often conducted. There is nothing that the friends 
of acriminal who has no just claim to executive clemency are so anxious about 
when they begin operations in his behalf as to make sure that nothing shall get 
into the papers about the matter until the pardon shall have been granted. 
The constitution of Mississippi contains a provision which blocks such schemes. 
It prohibits the issue of a pardon for felony, as well as a commutation of sen- 
tence, until the application for such pardon shall have been published thirty 
days in some newspaper in the county where the crime was committed, and 
requires that the petition thus published shall set forth the reasons why the 
pardon is asked. A rule of this sort ought to be made in every State. 


ACCEPTING A Party NOMINATION FOR A JUDICIAL Post IN A PARTISAN 
Sreecu.— The many admirers of Judge William J. Wallace of the 
Circuit Court of the United States for the Second Circuit, have regretted 
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to read in the newspapers that, when notified by a committee, headed by 
Senator Platt, of his nomination by the Republican State Committee for 
the office of Chief Judge of the New York Court of Appeals, he deemed 
it his duty to make a political speech. Among other things, he is 
reported to have said: — 


I esteem it an inestimable privilege to have been associated with that party 
when it fought for denationalizing slavery; when it piloted the nation through 
the civil war to a vindicated constitution and a restored union; when it re- 
habilitated the Republic into an enduring brotherhood of States; through the 
years of marvelous prosperity that blessed the country under its administration 
of the government and through those recent perilous days when the rights of 
property and the interests of honest labor, the just claims of public and private 
creditors, the supremacy of law and the foundations of social order, found it 
their bulwark of defense. I trust my candidacy will appeal to Republicans, 


A reading of this speech tends to temper the feeling of regret, which 
one might otherwise have, over the fact that an old and distinguished 
jurist was decisively defeated at the polls. 


Ricut To Inspect anp Ricut to Take Copres.— A power to inspect 
any documents does not necessarily imply a power to take copies of 
them. For instance, the public can inspect wills in Somerset House, 
but they cannot take copies of them. Sometimes the power of taking 
copies is specified as an addition to that of inspecting. In the case of 
an acknowledgment under section 9 of the Conveyancing Act 1881, the 
person to whom the acknowledgment is given has the right, not of 
making copies, but of having them delivered to him. On the other 
hand, under section 16, a mortgagor can inspect and make copies of the 
documents of title relating to the mortgaged property. By the Com- 
panies Act 1862,! the register of mortgages has to be open to inspection 
by any creditor or member of the company at all reasonable times. 
Nothing is said as to a right of making or compelling delivery of copies. 
In the case of Mutter v. Eastern and Midland Railway Company,* 
decided under the Companies Clauses Act 1863," the Court of Appeal 
held, that the statutory right of a stockholder, etc., to inspect and 
peruse the register of debenture stockholders includes a right to take 
copies. Lord Justice Lindley, in delivering judgment, said that an 
examination of the authorities had led him to the conclusion that, 
speaking generally, a right to take copies is always treated as incidental 
to aright to inspect. ‘* When the right to inspect and take a copy is 
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not expressly conferred, the extent of such right depends on the 
interest which the applicant has in what he wants to copy, and on what 
is reasonably necessary for the protection of such interest.’” The ques- 
tion has also recently come before Mr. Justice Stirling in Nelson v. 
Anglo-American Land, Mortgage, and Agency Company,’ under the 
above section of the Act of 1862, and he has held, that a debenture- 
holder is entitled to take copies of, as well as inspect, any matter 
appearing on the register.— Law Times (London). 


Nervous SHock.— The interesting question of the liability for a 
negligent act producing a mere nervous shock or mental injury — the 
subject of decision by the Privy Council in The Victorian Railways 
Commissioners v. Coultas,? has been decided in the New York Court 
of Appeals,* and it was there held, in harmony with the English case, 
and reversing the decisions below, that there is no liability where a 
negligent act produces mere fright in a woman, although it results in a 
miscarriage. The court held that the damages were immediate and 
proximate, but based its decision mainly on the ground that there is 
no night of recovery for injuries produced merely by fright, no matter 
how serious, or however directly the result of the mental shock. There 
is a little authority to the contrary in the States and in Canada, and the 
authorities are arranged in the American notes in 8 Eng. Rul. Cases.4 
—Montreal Legal News. 


Tue Maritat Ricuts or Bete1an HusBanps or AMERICAN WIVES.— 
The following account of a lawsuit depending in a court in Belgium, 
which we take from the Belgian News and Times for September 29, 
affords an impressive lesson to those rich American parents who are seek- 
ing to marry their daughters off to the scions of ancient families in 
foreign countries :— 


An important suit will come up for hearing at an early date in the Brussels 
courts, involving a point of international law arising out of the law of 
domicile that presents features of interest, as the following details show :— 

Dr. Niles, late American ambassador at Paris, married in 1868 the Baroness 
Sue, widow of Eugéne Sue’s father. He died at New York in 1869, leaving 


175 L. T. Rep. 482. 3 To be reported in 151 New York 
2L. R. 13 App. Cas, 222; 8 Eng. Reports. 
Rul. Cases, 405. 4414, 
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twin-daughters, Rose and Blanche. The first married Martino van Buren-Wil- 
coxson; the other daughter remained single. The Niles estate is worth now 
from 80,000 to 100,000 dollars a year. It was valued at the probate of the will 
at 800,000 dollars, or 4,000,000 francs. By it, Dr. Niles bequeaths the whole of 
his real and personal estate to his executors; namely, his two daughters, Mar- 
tino Niles Wilcoxson, his son-in-law, and his nephew, N. Niles, and their survi- 
vors. The will, however, is a peculiar one; firstly, all the rents out of the 
estate are to be paid to his two daughters against their sole and personal signa- 
ture, free from the debts, interference, or control of their husbands. Secondly, 
in case one or both of them should die leaving a husband, such husband shall 
take individually, a life interest of 10,000 dollars payable quarterly, and the 
estate is charged to pay such rents, even if the property should pass into other 
hands after the death of his daughters. At the death of Mr. Niles’ daughters 
the property is devised to their lawful issue, if any, otherwise to a nephew, Mr. 
Marston Niles. 

After the death of Dr. Niles, a son, Martino Niles Wilcoxson, was born from 
the marriage of Miss Rose Niles de Miehan with Mr. van Buren-Wilcoxson., 
This son married in 1892 a lady of the State of New York by whom he had 
issue, and as his aunt died leaving no children, all this real and personal estate 
returns to him at the twin sister’s death. In 1874, Mr. Van Buren-Wilcoxson 
died in England at the country seat of General Badeau, consul-general of the 
United States. In 1875, at Cramercy Park, New York, Miss Blanch Niles mar- 
ried General Adam Badeau. The next year at Schaerbeek was celebrated the 
marriage of the dowager Mrs. van Buren-Wilcoxson with M. Amédée Wilbaux 
of the Tournai family. Soon after the wedding Mrs. Wilbaux was ordered 
home for her health, and M. Wilbaux and Mrs, Wilbaux with her son and her 
sister, Mrs. Badeau, went to the States. General Badeau asked M. Wilbaux to 
inquire how the cousin Mr. N, Niles, who had been intrusted by the ladies with 
the management of the property, fulfilled the charge. The result was so far 
from satisfactory that the ladies following the advice of their husbands com- 
menced a lawsuit against Mr. N. Niles, one of the executors of the will, 
asking the court to appoint a receiver. A ‘‘ wanting balance”? having been 
covered by Mr. N. Niles, the judge refused to appoint areceiver. Unfortunately 
at that time Mrs. Wilbaux was in very poor health and not able to stand the 
worries of a lawsuit and her husband let the whole matter drop. 

This proved to be a dangerous slip, for the cousin, Niles, made use of Mrs. 
Wilbaux’s indifferent health, and had no difficulty in getting the better of the 
contest with Mrs. Badeau who had persevered alone, but who was heavily 
handicapped by the action of her sister. The result was and is that even now 
the two ladies are complaining of not receiving more than the quarter of their 
income. 

Up to 1893, the family intercourse between Mrs. Wilbaux, Mrs. Badeau, 
Martino van Buren-Wilcoxson, and M. Amédée Wilbaux was most cordial, but 
shortly after a family meeting at Paris, M. Wilbaux thought it was his duty to 
send Mr. Martino van Buren-Wilcoxson, who was then a major, a copy of the 
will, a copy of the accounts of 1876, and to advise him as probable heir to claim 
the right to be executor as the survivor of his father, and to get in his hands 
the management of the property and especially to ask the executor Niles for 
the long deferred balances of the accounts which had not been handed to the 
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twin sisters since 1876. The consequence was that on the advice of Mr. Niles, 
all intercourse with M. Wilbaux came suddenly to an end. General Badeau 
died in 1894, and he and M. Wilbaux had always been fast. friends. 

Through her marriage Mrs. Wilbaux became a Belgian, and according to 
Belgian law no testamentary disposition can prevail against the pouvoir marital. 
Mrs. Wilbaux spending the summer at Ostend with her sister and M. Van 
Buren-Wilcoxson, Messrs. Emile Stocquart, barrister, and Fortin, solicitor, 
acting on behalf of M. Wilbaux, got an order from the president of the 
court in Brussels, to summon Mrs. Wilbaux before the “Chambre de 
vacation,’? where Messrs. Bruyneel, barrister, and van Hoorde, solicitor, 
appeared for Mrs, Wilbaux. There it was agreed to let the case stand over till 
23d October. Nevertheless on a motion of M. Stocquart, the president of the 
court issued an order, which has been duly served on the three executors and 
on Mrs. Wilbaux, to the effect that henceforth all sums arising from the private 
property of Mrs. Wilbaux, or from her part out of the Niles Estate, can only be 
paid against her husband’s signature and that all sums paid since her marriage 
with M. Wilbaux and against her personal signature have been wrongly paid. 
The injunction gives full power too to M. Wilbaux to distrain on all money, 
stocks, furnitures, etc., belonging to his wife and to him (in common) wherever 
they may be. 


A Massacuusetts View or ‘‘ GOvERNMENT BY INJUNCTION.’ — The 
following is a communication by William N. Osgoode, of the Boston 
Bar, to the Boston Globe for October 18 :— 


Government by injunction is a matter of considerable importance to every 
citizen, and one that is being carefully examined by many public speakers and 
writers at the present time. It isa very debatable question, whether there is 
not a tendency on the part of the modern courts of equity to depart somewhat 
from the original purpose and theory of equity jurisprudence. 

Originally courts of equity, according to Bispham, were instituted to enable 
poor aud lowly suitors to enforce their rights,’’ either as ‘‘ plaintiffs or defend- 
ants against the rich and the powerful,’’ when they had no remedy at common 
law, and ‘‘ the interference of the chancellor was invoked in many instances, 
solely upon the ground of personal inability to obtain justice as against a 
powerful adversary.” That is to say, the man, and the weak man at that, was 
originally the concern of equity, and not the powerful citizen or property. 

Now we are told by many courts that the remedy of issuing injunctions 
against striking employés is merely the employment of a means to protect 
property when other remedies fail or are inadequate. In other words, are 
the courts not a little too much inclined to regard property rights and its 
sometimes powerful owners too sacredly in comparison with the “lives and 
liberty’ of the citizens? 

In the constitution of Massachusetts great stress is laid upon the inalienable 
right of the citizen “‘ of acquiring, possessing and protecting property,’ but 
the right ‘‘ of enjoying and defending their lives and liberties ’’ is placed first. 
Have the courts in any instances placed property rights before the rights of 
liberty? The interstate law was framed in the interests of the citizens against 


t 
: 
$ 
H 
‘ 
é 


920 31 AMERICAN LAW REVIEW. 


large aggregations of wealth, but has been applied more particularly against 
striking railroad employés, contrary to the probable anticipation of its original 
framers. 

The extraordinary injunction issued by the court in West Virginia against 
the striking miners was grounded, among other things, upon the ** insolvency of 
the strikers.” 

The case of Vegelahn v. Guntner, a recent Massachusetts case, states the law 
in relation to the subject under discussion, and that case has the advantage of 
being decided since the Debs case was decided by the Supreme Court of the 
United States. The courts are concerned, generally speaking, to conscienti- 
ously determine what the law is, and not what it ought to be, and the law as 
laid down in the above case can safely be deemed a fair statement of the law 
of the land as well as of this commonwealth. 

In that case we have two dissenting opinions, one by Chief Justice Field and 
the other by Justice Holmes, and in all likelihood those dissenting opinions 
substantially outline the law of the future in relation to the issuing of injunc- 
tions against striking employés. In these opinions it is pointed out that the 
way in which these injunctions have been issued by the courts is a compara- 
tively recent innovation, and should be used with caution. 

It is also indicated that in Massachusetts we have a variety of remedies 
which may be used against striking employés, such as an indictment for con- 
spiracy to injure the employer’s business, fining of employés who by intimidation 
or force seek to hinder others from entering into or continuing in the employ- 
ment of any person or corporation, and an action for damages. 

In the above case the majority of the court issued an injunction restraining 
certain acts of the striking employés, such as parading in front of the premises 
of the employer and seeking to hinder others from entering into or continuing 
in the employment of the employer, and other acts which in themselves were 
peaceable, but the majority of the court held that it was proper to restrain the 
striking employés, provided those acts were a part of a scheme to irreparably 
injure the employer’s business. The dissenting justices, on the other hand, 
were disinclined to restrain peaceable acts which in themselves did not neces- 
sarily tend to cause an irreparable injury to the employer’s business. 

It is for the legislature to define what acts of striking employés shall be re- 
strained and what shall not be. When such limitations are enacted by the 
legislature, the citizens may rest assured that the courts will administer the 
law not alone in letter, but will correctly interpret its spirit. 


Feperat Insunctions State DEPARTMENTAL OFFICERS.— 
The progress of Federal judicial supremacy is so rapid that nothing 
in that direction occasions much surprise. One after one, the States, 
which were once called sovereign, are, in the persons of their chief 
officers, hauled up for trial and sentence before the small Federal 
judges. To-day, it is Populistic Kansas; to-morrow, it may be Repub- 
lican Massachusetts. The laws of Kansas provide that an insurance 
company shall not do business in that State without procuring a 
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license so to do from the Superintendent of Insurance of the State. 
For reasons best understood by himself, the Superintendent of Insur- 
ance issued no license to the Mutual Life Insurance Company of New 
York to do business in that State during the present year. The reason 
was stated in some of the newspapers to be that the insurance company 
had declined to pay a judgment, or judgments, which had been 
recovered against it in the courts of Kansas. As to what the real 
reasons were, or their validity, we know nothing beyond this statement. 
In open defiance of the laws of Kansas, that life insurance company 
continued to solicit insurance within the State of Kansas. The author- 
ities of Kansas, including Attorney-General Boyle, took the view that 
if the Superintendent of Insurance was wrong in refusing to issue the 
license, there was a very simple method open to the company to correct 
the wrong by means of a proceeding by mandamus against the Super- 
intendent in the State courts of Kansas, in which, it is said, the ques- 
tion of his right to refuse the certificate could have been speedily 
determined. But the company did not see fit to do this. It preferred 
to continue to do business in violation of the law of Kansas, and to 
seek the protecting wing of a Federal district judge in the meantime. 
This protection it obtained through an injunction granted by Mr. 
Federal District Judge Williams, of the United States District Court 


for the Eastern District of Arkansas, designated to hold the United 
States Court in the District of Kansas by Hon. W. A. Sanborn, 
United States Circuit Judge for the Eighth Circuit. The injunction, 
which was granted by Judge Williams, runs in the following 
language :— 


IT Is ORDERED, ADJUDGED AND DECIDED, That the defendants herein, 
Webb McNall as Superintendent of Insurance, his clerks, agents and employés, 
and Louis C. Boyle, as Attorney-General of the State of Kansas, his clerks, 
agents and employés, be and each of them is hereby strictly commanded and en- 
joined from in any manner whatever interfering with The Mutual Life Insurance 
Company of New York, complainant herein, its officers, agents and employés, 
in the transaction of its life insurance business within the State of Kansas; 
and from in any manner whatever proceeding against said company, its officers, 
agents or employés, in any civil or criminal action, or from attempting to pro- 
ceed against any of the officers, agents or employés of The Mutual Life Insur- 
ance Company of New York, complainant herein as aforesaid; or attempting 
to interfere or from interfering in any manner whatever with the Mutual Life 
Insurance Company of New York, complainant herein, its officers, agents and 
employés, in soliciting business, receiving premiums and issuing policies upon 
the lives of individuals within the State of Kansas under the pains and penal- 
ties which may fall upon them and each of them in case of disobedience. That 
they forthwith, and until the application for a temporary injunction can be 
heard, desist from harassing or troubling in any manner whatever the said 
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Mutual Life Insurance Company of New York, complainant herein as aforesaid, 


its officers, agents and employés in transacting the business of life insurance in 
the State of Kansas. 


As the business of insurance is not commerce and, consequently, 
when carried on by an insurance company organized in one State within 
the limits of another State, is not interstate commerce, we do not 
understand that there is any Federal question in this case, but suppose 
that the jurisdiction of the Federal court is founded on the diverse 
State citizenship of the parties. 


West Virer1a Bar Association.— This learned body held a very 
successful annual meeting at Morgantown on the 3d and 4th of Novem- 
ber. Papers were read on the following subjects :— 

‘*Some Professional Improprieties,’’ by Joseph Moreland; Gov- 
ernment by Injunction,’’ by W. G. Peterkin ; ‘‘ The Rent Remedy —A 
Relic,’’ by B. L. Butcher; *‘ State Taxation,’’ by D. C. Westenhaver, 
and the annual address of the president, Hon. P. J. Crogan, which 
dealt with a review, mainly, of the laws, legislative and judicial, since 
the last meeting of the Association. Mr. Moreland’s paper was highly 
entertaining and dealt with the shyster in a masterly and very scholarly 
manner, and treated generally of the ethics of the profession from a 
very high standpoint. Mr. Peterkin dealt with government by injunc- 
tion rather from a historical standpoint, giving instances of the right 
to injunctions to prevent waste and irreparable injury, all through the 
history of the courts of this country and of England, holding that it 
was no new feature, and in the main holding that this alleged govern- 
ment by injunction was right. His paper provoked considerable dis- 
cussion, mainly on the question of the jurisdiction of the Federal 
courts, in the cases that recently arose in that State, relative to the 
miners’ strikes, and the discussion in the main was to the effect that 
the matter was for the State and not the Federal courts. Mr. Butcher’s 
paper was a protest against the remedy in West Virginia to collect 
rent, which is the old remedy by distraint, etc., he holding that a land- 
lord should be given no advantage over other creditors in the collection 
of his debt. ‘*State Taxation,’’ by Mr. Westenhaver, applied more 
particularly to the methods of assessing and collecting taxes, under 
West Virginia law, but was a very able paper on the general subject, 
treating of the proper subjects of taxation both for municipal and State 


1 Paul v. Virginia, 8 Wall. (U. 8.) 168. 
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and county purposes. He showed that he had made a thorough study 
of the matter, and gave numerous references to the laws of other States 
and other countries. 

In the president’s address, in reviewing the acts passed by their 
legislature, he criticised some ‘ crank’’ legislation, such as the ‘* high 
hat’’ law, which passed the legislature of West Virginia and is now 
the law, and an act taking from cities and towns the right to regulate 
the running of bicycles, and giving the entire control of the matter to 
the State authorities. He suggested a constitutional amendment sim- 
ilar to that of Mississippi, giving married women the same rights as to 
property as men, and emancipating them from all disability, on account 
of coverture. This provoked considerable discussion. He also had 
the temerity to criticise a decision of the Supreme Court of West 
Virginia in this respect: They had heretofore held that a conductor 
having entire control and management of a train is the vice-principal 
of the corporation, for whose negligence it is responsible to subordinate 
servants. The court held this over and over, after thorough discussion 
im numerous cases. Recently, the court reversed its former decisions, 
and now holds the reverse of the above proposition, and Mr. Crogan’s 
criticism was mainly on the doctrine of stare decisis, contending that 
the legislature should have been appealed to, to change the rule, if a 
change were desirable; but he held that a change was not desirable. 
This point of his address was discussed pretty vigorously. In their 
opinion, in changing the rule, the court gave, as a main reason, that 
they believed the rule now adopted was the better one, but that they 
would not feel at liberty to make the change, had not the Supreme 
Court of the United States changed its ruling of the question, by the 
decision in the Baugh case, overruling the decision of the same court 
in the Ross case.? 

The Annual Address was delivered by Seymour D. Thompson, of 
St. Louis, on the subject of ‘* Judicial Supremacy.’’ It was mainly 
devoted to enforcing the idea that there can be no such thing as 
supremacy on the part of either of the three departments of our gov- 
ernment over the others, and that whenever the people submit to have 
all the departments of their government controlled by an appointive 
judiciary, they have ceased to be free. The University of West, Vir- 
ginia kindly loaned its Auditorium for this address. A musicale of 
half an hour preceded it, showing, with a genuine touch of surprise, 
what a small but cultured town can produce in the art that lifts man 


1The decision of the West Vir- found in 27 S. E. Rep.; Jackson v. Nor- 
ginia court, complained of, may be folk & Western Railway Co. 
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farthest from earth and nearest to heaven. The great hall was filled 
by a cultivated audience of both sexes, and the speaker was attentively 
listened to for an hour and a half by perhaps twelve hundred people. 
A banquet, which will compare favorably with those given by other 
bodies of this kind, closed the meeting, and in the small hours of the 
morning. the members left for their homes on a special train. 


Tue Retirement or Mr. Justice Fretp.— At the opening of the 
present term of the Supreme Court of the United States in October, the 
venerable Justice Stephen J. Field communicated to his brethren the 
fact of his retirement (to take effect December Ist), in the following 
letter :— 


Supreme Court of the United States, _Washington, D. C., October 12, 
1897.— Dear Mr. Chief Justice and Brethren: Near the close of last term, feel- 
ing that the duties of my office had become too arduous for my strength,I 
transmitted my resignation to the President, to take effect on the first day of 
December next, and this he has accepted, with kindly expressions of regard, as 
will be seen from a copy of his letter, which is as follows:— 

‘*Executive Mansion, Washington, D. C., Oct. 9.—The Hon. Stephen J. 
Field, Associate Justice of the Supreme Court of the United States, Washing- 
ton, D. C.— My Dear Sir: In April last Chief Justice Fuller, accompanied by 
Mr. Justice Brewer, handed me your resignation as Associate Justice of the 
Supreme Court of the United States, to take effect Dec. 1, 1897. 

‘In hereby accepting your resignation, I wish to express my deep regret 
that you feel compelled by advancing years to sever your active connection 
with the court of which you have so long been a distinguished member. 

‘* Entering upon your great office in May, 1863, you will, on the first of 
next December, have served upon this bench for a period of thirty-four years 
and seven months, a term longer than that of any member of the court since its 
creation, and throughout a period of special importance in the history of the 
country, occupied with as grave public questions as have ever confronted that 
tribunal for decision. 

‘I congratulate you, therefore, most heartily upon a service of such 
exceptional duration, fidelity and distinction. Nor can I overlook that you 
received your commission from Abraham Lincoln, and, graciously spared by a 
kind Providence, have survived all the members of the court of his appoint- 
ment. 

‘*Upon your retirement both the bench and the country will sustain a great 
loss, but the high character and great ability of your work will live and long be 
remembered, not only by your colleagues, but by your grateful fellow-country- 
men. 

‘With personal esteem and sincere best wishes for your contentment and 
happiness during the period of rest which you have so well earned, I am, dear 
sir, “* Very truly yours, 

MCKINLEY.” 
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My judicial career covers many years of service. Having been elected a 
member of the Supreme Court of California, I assumed that office on October 
13th, 1857, holding it for five years, seven months and five days, the latter part 
of the time being Chief Justice. On the 10th of March, 1863, I was commis- 
sioned by President Lincoln a Justice of the Supreme Court of the United 
States, taking the oath of office on the 20th day of the following May. When 
my resignation takes effect my period of service on this bench will have ex- 
ceeded that of any of my predecessors, while my entire judicial life will have 
embraced more than forty years. I may be pardoned for saying that during 
all this period, long in comparison with the brevity of human life, though in 
retrospect it has gone with the swiftness of a tale that is told, I have not 
shunned to declare in every case coming before me for decision, the conclu- 
sions which my deliberate convictions compelled me to arrive at by the con- 
scientious exercise of such abilities and requirements as I possessed. 

It is a pleasant thing in my memory that my appointment came from Presi- 
dent Lincoln, of whose appointees I am the last survivor. Up to that time 
there had been no representative here of the Pacific coast. A new empire 
had risen in the West whose laws were those of another country. The land 
titles were from Spanish and Mexican grants, both of which were often over- 
laid by the claims of the first settlers. To bring order out of this confusion 
Congress passed an act providing for another seat on this bench, with the in- 
tention that it should be filled by some one familiar with these conflicting titles 
and with the mining laws of the coast, and as it so happened that I had framed 
the principal of these laws and was, moreover, Chief Justice of California, it 
was the wish of the senators and representatives of this State, as well as those 
from Oregon, that I should succeed to the new position. 

At their request Mr. Lincoln sent my name to the Senate and the nomina- 
tion was unanimously confirmed. This kindly welcome was extended in March, 
but I did not at once enter on the discharge of the duties of the office for the 
reason that, as Chief Justice of California, I had heard arguments in many 
cases in the disposition of which, and especially in the preparation of opinions, 
it was fitting that I should participate before leaving that bench; and I fixed 
the 20th of May as the day on which to take, as I did, the oath, because it was 
the eighty-second birthday of my father, who indulged a just pride at my 
accession to this exalted position. 

At the head of the court, when I became one of its members, was the ven- 
erable Chief Justice Taney, and among the associate justices was Mr. Justice 
Waite, who had sat with Chief Justice Marshall, thus constituting a link be- 
tween the past and the future, and, as it were, binding into unity, nearly an 
entire century of the life of this court. During my incumbency three chief 
justices and sixteen associate justices have passed away, leaving me precious 
remembrances of common labors and intimate and agreeable companionship. 

When I came here the country was in the midst of war. Washington was 
one great camp, and now and then the boom of cannon could be heard from the 
other side of the Potomac. But we could not say “‘ inter arma silent leges.”” This 
court met in regular session, never once failing in time or place, and its work 
went on as though there were no sound of battle. Indeed, the war itself simply 
added to the amount of litigation here as elsewhere. But the war ended in a 
couple of years and then came the great period of reconstruction and the last 
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amendments to the Federal constitution. In the effort to re-establish the 
nation, to adjust all things to the changed political, social and economic con- 
ditions, questions of far-reaching import were deveioped — questions of per- 
sonal liberty, of constitutional right, which, after ofttimes heated discussions 
before the people and in the halls of Congress, came to us for decision. I do 
not exaggerate when I say that no more difficult and momentous questions were 
ever presented to this or any other court. I look back with pride and joy to 
the fact that I was permitted to take part in the consideration of all those im- 
portant questions, and that not infrequently I was called upon to express the 
judgment of this court thereon. And now that those times of angry debate, 
deep feeling and judicial decision have passed, it is pleasant to realize that the 
conclusions announced by this court have been accepted, not simply of neces. 
sity, as so prescribed by the fundamental law, but, in the main, as in themselves 
both correct and wise. 

As we all know, the period of war was followed by one continuing event to the 
present time of marvelous material development. Wealth accumulated — such 
as was never before dreamed of in this country. Gigantic enterprises were under- 
taken and carried through. Inventions have multiplied the conveniences of life, 
as well as the possibilities of achievement. Indeed, the conditions of life have 
essentially changed from those that prevailed prior to the war. Out of this 
changed social and economic condition have sprung not merely an immense 
multitude of cases, but litigation of a character vitally affecting the future 
prosperity and safety of this country. To this court have come for final solu- 
tion and decision many of these questions and cases. By the blessings of 
Almighty God, my health and life have been preserved, and I have been enabled 
to take part in the consideration of all these cases, Few appreciate the mag- 
nitude of our labors. The burden resting upon us for the last fifteen or twenty 
years has been enormous. The volumes of our reports show that I alone have 
written 620 opinions. If to these are added fifty-seven opinions in the Circuit 
Court, and 865 prepared while I was in the Supreme Court of California, it will 
be seen that I have voiced the decision in 1042 cases. 

It may be said that all of our decisions have not met with the universal 
approval of the American people, yet itis to the great glory of that people that 
always and everywhere has been yielded a willing obedience to them. That 
fact is eloquent of the stability of popular institutions and demonstrates that 
the people of the United States are capable of self-government. 

As I look back over the more than a third of a century that I have 
sat on this bench, I am more and more impressed with the immeasurable 
importance of this court. Now and then we hear it spoken of as an aris- 
tocratic feature of a republican government. But it is the most democratic 
of all. Senators represent their States and representatives their constitu- 
ents, but this court stands for the whole country, and as such it is 
truly ‘‘ of the people, by the people and for the people.’’ It has, indeed, no 
power to legislate. It cannot appropriate a dollar of money. It carries neither 
the purse nor the sword. But it possesses the power of declaring the law, and 
in that is found the safeguard which keeps the whole mighty fabric of govern- 
ment from rushing to destruction. This negative power, the power of 
resistance, is the only safety of a popular government, and it is an additional 
assurance when the power is in such hands as yours. 
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With this I give place to my successor, but I can never cease to linger on 
the memories of the past. Among the compensations forall the hard work that 
a seat on this bench imposes have been the intimacies and friendships that have 
been formed between its members. Though we have often differed in our 
opinions, it has always been an honest difference, which did not affect our 
mutual regard and respect. These many years have indeed been years of labor 
and of toil, but they have brought their own rewards, and we can all join in 
thanksgiving to the author of our being that we have been permitted to spend 
so much of our lives in the service of our country. With profound respect and 
regard, I am, my dear brethren, very sincerely and always yours, 

STEPHEN J. FIELD. 

The following is the court’s reply :— 


Supreme Court of the United States, Washington, D. C., October 13.— 
Dear Brother Field: We are profoundly moved by the letter in which you 
announce to us your retirement from the bench. The termination of a judicial 
career of such length and distinction cannot fail to inspire among all your 
countrymen, and, indeed, wherever the realm of jurisprudence extends, a keen 
sense of loss, which to your colleagues assumes the aspect of a personal 
bereavement. For the intimacy necessarily incident to the conduct of work so 
constant, so exacting, and of such vital importance as ours inevitably draws us 
together by ties of the closest character, which cannot be dissolved without 
emotions of deep sadness and regret. We feel that our parting involves not 
simply the deprivation of the assistance afforded by your learning, your vast 
experience, and your earnestness in advocacy of your convictions, but the 
severance of those relations which have contributed so much to lighten the 
hardest labors of the road. 

This is not the time or place to dwell on the reputation you have achieved 
asa jurist. The record is made up and may safely be committed to the judg- 
ment of posterity. But we can not part with you as an active member of the 
court without the fervent expression of the hopes that you may be spared for 
many years to enjoy the repose you have so thoroughly earned and the com- 
mendation bestowed on good and faithful service. We are, dear Brother Field, 
your affectionate brethren. 

MELVILLE W. FULLER, 
JOHN M. 
Horace Gray, 

Davip J. BREWER, 
Henry B. Brown, 
GEORGE SuHrRas, JR., 
E. D. Waite, 

R. W. PECKHAM. 


Expert Witnesses. — ‘‘ The hired professional expert witness,’’ says 
an American writer, ‘‘ has got to be such a nuisance, such an obstruc- 
tion to the administration of justice, that he has been expelled from 
the courts of two civilized countries — France and Germany — and has 
been denounced and discredited in the highest courts of England and 
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the United States.’’ This may be rather strong language to use of 
England, but it is undeniable that expert witness evidence with us is 
very expensive and unsatisfactory. Lord Campbell went so far as to 
say that hardly any weight is to be given to a scientific witness, and Sir 
George Jessel’s epigram is well known. The expert comes with a bias 
on his mind to support the cause in which he is enlisted, and the result 
is that such witnesses are almost uniformly in conflict; days are con- 
sumed in cross-examinations to test the knowledge and skill of the 
witnesses. But, admitted the abuse, what, it will be ‘said, is the 
remedy? One very simple one would be to have a scientific assessor 
or assessors to assist the court. The system of nautical assessors in 
Admiralty cases works smoothly and well; why should not the power 
of summoning assessors be exercised in other classes of actions? We 
should at least have the views of an independent scientific mind, disem- 
barrassed of all partisanship or profit. — Law Journal (London). 


Tue Jupicra, Gown At the last meeting of the 
Illinois State Bar Association Mr. John H. Hamline, the president, refer- 
ring to the new law under which the Supreme Court of the State would sit 
permanently at Springfield instead of migrating to different places to 
hold the court, advocated the wearing by the judges of the judicial 
gown, in the following language :— 


I will venture to say that none of you ever entered the Palace of Justice in 
Paris, the Westminster Hall in London, or the Chamber of the Supreme Court 
of the United States at Washington, without yielding, insensibly, perhaps, to 
the feeling that the judicial gown was appropriate to such a place; without 
recognizing that appropriate judicial attire did direct the mind of the observer 
to the fact that the men before him were an elect body and one engaged in 
a different service, a nobler calling, than that of the majority of their fellow 
men. 

If such reflections are inspired in you who are accustomed to school your 
feelings and emotions, how much stronger must the impression be upon the 
mass of the people; and if such be the impression, then it would seem that the 
judicial office must be dignified by the wearing of the robe. 

It is fitting that those who administer justice for the people should surround 
their office with such attributes as may dignify it, such circumstances as may at 
all times call the attention of the beholder to the high calling in which they are 
engaged —the highest known to man—that of doing equal and exact justice 
between man and man. From the days of Solomon the robe has been the vest- 
ment of the judge. As well make the army of this republic march without its 
banners as to deny to its courts the robe of office. The flag does not fight, the 
robe does not pronounce decisions, but both appeal, and in like manner to the 
sentiment of the people. The flag expresses the militant patriotism of the 
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republic; the robe says to the observer: ‘‘ At this shrine justice is enthroned, 
and justice will be done though the heavens fall.” 


This recommendation created quite a controversy among our legal 
contemporaries in Chicago, participated in by some of the press outside 
the State of Illinois. The Chicago Legal News took strong grounds 
against the innovation, as being incompatible with our republican sim- 
plicity. The National Corporation Reporter and the Legal Adviser, 
both of Chicago, advocated the innovation. Some of the arguments pro 
and con are amusing. One of the retorts which came back to Judge 
Bradwell was an argumentum ad hominem to the effect that he, Judge 
Bradwell, was one of the highest members of the Masonic Order in the 
United States,—an order, which it is said delights in uniforms, 
insignias, etc. Brother Moses, of the corporation organ, has a memory 
that reaches back to the time when one of the editors of the American 
Law Review opposed this innovation; and he now turns the tables on 
Brother Bradwell by quoting the following passage from a late speech 
delivered by the aforesaid editor :— 


Of Jackson’s character as a judge we know as little from tradition as from 
print. It is said that, when presiding, he wore a gown; if so, it indicates a 
proper appreciation of the dignity of his office. But it is to be said that there 
was then a greater disposition to imitate English habits and customs than there 
has been since the war of 1812. Some of those habits and customs might well 
be resumed. The judges of our appellate courts ought to be enrobed. The 
members of the bar and the auditors ought to rise spontaneously when the 
judges come into court to take their seats. The bar, standing, ought to bow to 
the judges, and the judges ought to bow to the bar as they doin France. And 
when the proclamation of the opening of the court has been made, the presid- 
ing judge ought to invite the bar to be seated before the business of the court 
is proceeded with. Instead of that, the judges enter the court, dressed in all 
sorts of ways, and often not neatly or well dressed, and the members of the 
bar, dressed equally badly, pay no attention to the judges when they come in, 
Some are sitting with their legs over the arms of their chairs, and some even 
salute the bench with the soles of their shoes, poised on the counsel table. This 
is too much democracy, even for democratic institutions. 


The habit of judges wearing gowns is not universal, even in monar- 
chical countries. The judicial members of the British Privy Council 
do not wear gowns; but it is to be added that their decisions do not 
seem to be held in the highest repute in Great Britain, though they are 
quoted in the United States equally with the House of Lords, through a 
mistaken understanding (as we take it) of their position in the judicial 
establishment in the British Empire. The truth probably is that our 
republican institutions would not be greatly shaken if the judges of our 
appellate courts should continue to come into court dressed in business 
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suits of every shape and color, as they now do; nor would we drift 
into all the ills of the effete monarchies if they came into court dressed 
in gowns, and if the bar, also well dressed, should rise and tender them 
a respectful salutation. : 


ConsoLipaTIon OF THE ILLINo1s Supreme Court.— This court, which, 
together with its records, has for so long been on wheels, holding ses- 
sions in three different divisions in the State, has finally been consoli- 
dated, so to speak, and holds its sessions now at the State capitol. 
When the court met for the first time under the new arrangement on 
the 5th of October, there was quite a ceremonial, the chief feature of 
which was an address to the court by Adolph Moses, of the Chicago bar, 
and also an address by Gen. Alfred Orendorff. These addresses were 
briefly responded to by Chief Justice Phillips on behalf of the court. 
The entire proceeding is given in the National Corporation Reporter 
(Chicago) for October 7, of which paper Mr. Moses is the editor. The 
following is the concluding part of the address of Mr. Moses :— 


In conclusion, I desire to express the confidence of the bar of Illinois in the 
Supreme Court of this State. It is the bar from which went out a great Presi- 
dent. Other statesmen and high officials left the bar of Illinois for the greater 
action at the capital of the nation. It is the bar, from which a patriotic 
President sent a wise counselor, and placed him at the head of the highest 
court in the world. It is this bar which is loyal to the court when it deserves 
it, and dares to criticise and arraign it, when in error. 

The independence of the bar necessarily reserves to them a just amount of 
fair and honest criticism of the judicial work of the court, but that independ- 
ence does not exclude the matured judgment of the bar that the court is dis- 
charging its high duties conscious of the great responsibilities and powers 
lodged in its hands by the people. 

No man has been daring enough to fix a taint upon the courts of this State, 
nor successful enough to make the charge lasting, after honest investigation. 
The bar appreciates the patience and learning which must characterize a 
Supreme Court sitting in this great commonwealth, called upon to decide the 
grave conflicting questions incident to an enlarged civilization, and as long as 
the bar continues this confidence, the people will not waver in their trust. 

In the language of the proclamation of the First Territorial Court, held in the . 
Northwest Territory, I trust that this Supreme Court will ever be “‘ a court for 
the administration of even-handed justice to the poor and to the rich, to the guilty 
and to the innocent, without respect of persons, none to be punished without 
trial by their peers, and then in pursuance of laws and evidence in the case.” 

The court, under the present law, now enters upon the fourth judicial period 
of its history. May great success and the lasting gratitude of the people 
accompany it. May I also be permitted to tender to each one of the judges of 
this Honorable Court my individual respect and good wishes for the future 
success of this tribunal, and for a large measure of usefulness and happiness 
for each single member of the court. 
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In his response to these addresses Chief Justice Phillips paid the fol- 
lowing tribute to the bar: — 


Wherever civilization exists, the pioneers are earnest advocates of liberty, 
free thought and free speech have always held the members of the bar to the 
front rank, and their opposition to tyranny and oppression has been recognized 
and noted by every philosophical historian who has attempted to write on the 
progress of liberty. 

The benefit to a court of an able, efficient, fearless bar, is always recog- 
nized and appreciated and this bench is proud of the bar of Illinois and of its 
indefatigable research and recognition of duty, and the aid derived from that 
research and fair treatment of the court has been great and has been and is 
appreciated. It is not the province of this court to make laws or advocate 
change in legislation or reform, the legislative power is another body; but 
speaking with reference to the history of the judiciary of Illinois and the prac- 
tice that has ever existed here, it may well be hoped that it will be long ere 
changes are made in the method of procedure and practice in our courts. In 
behalf of the court we extend our thanks for your kindly greeting. 


OPENING OF THE SuPREME CouRT OF THE UNITED States.— The 
Alabama Law Journal prints the following :— 


At the opening of the October term of the United States Supreme Court on 
Monday the 11th inst., there were 466 cases on the docket as against 616 at the 
beginning of the October term in 1896, of which 383 came over from the last term 
and 83 were added during the court’s vacation. According to long usage, the 
first duty of the term was the official call upon the president, no other public 
business being transacted on that day. On Tuesday the argument of cases on 
the regular docket was begun. On the second Monday of the term, the 18th 
inst., the court will take up the hearing of cases advanced on the docket and 
assigned for that date, of which there are nineteen. The first of the assigned 
cases is that of the man Bram, charged with the murder of the captain, the cap- 
tain’s wife and the first mate of the barkentine Herbert Fuller, in July, 1896. 
Then come the eight-hour law cases from Utah; the case of the Pittsburg, 
Cincinnati & Chicago Railroad Company v. The State of West Virginia, involv- 
ing the questions of taxation; the case of the United States v. The Juint Traffic 
Association, and others of less general importance. The first case on the reg- 
ular docket for argument was that of the City of New Orleans v. The Texas & 
Pacific Railroad Company. Some of the cases coming over from the last term 
are of considerable importance, among them being the Nebraska maximum 
freight rate case, involving the right of a State legislature to fix a freight rate 
beyond which railroads cannot go in their charges; the Southern Pacific Rail- 
road Company v. The State of California, the disposition of which will deter- 
mine the title to several hundred thousand acres of land; the Westinghouse 
Air Brake case, involving the validity of patents of the Westinghouse Company 
for applying the air brake to long trains; and the case of the Interstate Com- 
merce Commission v. The Alabama Midland Railroad Company, involving the 
leng and short haul clause of the Interstate Commerce law. 
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NOTES OF RECENT DECISIONS. 


Carriers: Breacn or Contract To Furnish Cars.— In Gulf 
R. Co. v. Hodge,’ the Court of Civil Appeal of Texas hold that a 
carrier, for breach of contract to furnish cars to plaintiff, made with 
knowledge that he had a contract to deliver to others grain on board 


the cars at a certain price, is liable for the profit which he would have 
made but for such breach. 


MuRDER IN THE Seconp Decree: Train WrecKING — SpeciFic In- 
TENT TO Kitt.—In Davis v. State,? decided in the Supreme Court of 
Nebraska, it appeared that the plaintiff in error was indicted for the 
murder of one Hambell, a passenger on a railway train, by displacing 
the fixtures of the railway track, thereby causing the wreck of the train 
and the instant killing of Hambell. It was held: (1) Whether the 
prisoner, in displacing the fixtures of the railway track, acted malici- 
ously was a question of fact for the jury, to be determined from all the 
circumstances and facts in evidence in the case ; (2) that the prisoner’s 
statements as to the motives which induced him to displace the fixtures 
of the railway track, while competent evidence, were not conclusive in 
his favor, that he did not act maliciously; (3) that, in order for the 
killing of Hambell to be murder in the second degree it was not essen- 
tial that the evidedce should show that the prisoner was possessed of a 


specific intent to either kill or injure Hambell or any other person upon 
the train. 


Corporation: Payment FoR SHARES—- PAYMENT IN PROPERTY AT A 
FRAUDULENT OVERVALUATION.— In the case of Larocque v. Beauchemin,’ 
the British Privy Council had before it the question of the validity of a 
payment for company shares in property, where the governing statute re- 
quired payment to be madein cash. Article 4722 of the Revised Statutes 
of Quebec provides that ‘‘ the capital stock of all joint-stock companies 


1 39S. W. Rep. 986. 8 Reprinted in Montreal Legal 
270 N. W. Rep. 984. News, Vol. 20, No. 10. 
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shall consist of that portion of the amount authorized by the charter, 
which shall have been bona fide subscribed for and allotted, and shall 
be paid in cash.’? It was held! where there is no fraud or simulation, 
and the transaction is in good faith, anything which is in law equivalent 
to a payment, or which would be in law, sufficient evidence to support 
a plea of payment, is a ‘‘ payment in cash’’ within the meaning of this 
section.2 It ought to be added that the action proceeded on the ground 
of fraud, and the evidence showed that the property turned into the 
company in payment for its shares had been so turned in at a fair val- 
uation. The theory of this case is that there would be no reason in 
requiring the shareholder to hand over a cheek for his share, leaving 
the corporation at liberty to hand back a check in the same amount for 
the property turned in by the shareholder, the company having the 
capacity to buy and own the same; but their Lordships do not explain 
where a court gets authority to set aside a plain statute. 


Deep: Revocation OF De.ivery or A Deep or Girt.— In the case 
of Robbins v. Roscoe, lately decided by the Supreme Court of North 
Carolina, a deed of gift, signed and sealed, was delivered by the 
grantor, after execution, to a deputy clerk of court, with instructions 
to have it proved and registered before the clerk, who was then absent. 
Shortly after, and before probate, the grantor took the deed from the 
deputy, saying that he had changed his mind about the delivery of it, 
owing to some conduct of the grantee that displeased him. The 
grantee knew nothing of the deed until after its recall. The court held 
that delivery was complete on delivery to the deputy, an intent that title 
should then pass being shown by the grantor’s remark on recalling the 
deed. Mr. Justice Clark dissented. The common sense of this ques- 
tion is evidently with the dissenting judge. Until the deed had passed 
into the hands of some one entitled to be regarded as the agent of the 
grantee, there was only an intent to deliver, but partially performed, 
and hence subject to revocation. It is exactly as though the grantor 
had executed the deed, delivered it to his own servant with directions 
to take it to the recorder’s office and have it recorded, and had then 
countermanded the directions. It isa wonder that the majority judges 


1 Affirming the judgment of the Case, L. R. 8 Ch. 407, and declined to 
Court of Review, Montreal, Q. R., 9 follow Re Johannesburg Hotel Co. 


8. C. 73, (1891), Ch. 119, and Oregum Co. v. 
*The court followed Spargo’s Roper (1892), A. C. 134. 
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did not cite the case of Marbury v. Madison,' where Chief Justice Mar. 
shall, in substance, decided the remarkable proposition that a deed may 
take effect before its delivery. In that case the President, John Adams, 
had issued a commission as justice of the peace of the District of 
Columbia to Marbury and placed it in the hands of his Attorney Gen- 
eral to be delivered. Mr. Jefferson’s Attorney General came in at 
midnight of March 3d and 4th, took possession of the office and refused 
to deliver the commission. Marshall held that it was delivered, al- 
though it had merely been placed in the hands of the President’s own 
officer with intent that it should be delivered by him. Marshall was so 
blinded by his hatred of Jefferson and by his partisan zeal as to write 
a long opinion, in a case where he admitted that the court had no juris- 
diction, and decided, among other propositions, the very absurd proposi- 
tion, that the grantor of a deed delivers it by placing it in the hands 
of his own servant and directing him to deliver it, although he revokes 
the direction before the servant has executed it. The President isa 
political corporation, and the revocation of the order to deliver it by 
Mr. Jefferson stood in law exactly as though it had been made by Mr. 
Adams before his term expired. If, before midnight of March 3d, 
Mr. Adams had directed his Attorney General not to deliver the com- 
mission, no one would have put forward the proposition that, notwith- 
standing this direction, it was in theory of law delivered. 


Sznpine LITERATURE THROUGH THE Matis. — The decision 
of the Supreme Court of the United States in Dunlop v. United States, 
though not important on account of any question decided, is gratifying 
on account of the result which it achieved. That result was to put in 
the penitentiary one of the vilest characters that ever infested any com- 
munity, a publisher who, under the disguise of publishing a newspaper 
called the Chicago Dispatch, habitually levied blackmail upon whom- 
soever he could fasten upon. His practice was to employ detectives to 
search out and discover the weak points in the private characters of 
prominent individuals, men having money, and to write up sketches of 
them, and to send his creatures to them to exhibit and read to them 
those sketches, demanding a sum of money for withholding them from 
publication. For example, he found out that a prominent and wealthy 
business man had served a term in the penitentiary in early life. He pre- 
pared a sketch of his life, including, of course, this incident, and sent 


1 1 Cranch (U. S.), 1387. 217 Sup. Ct. Rep. 375. 
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one of his apostles of truth to exhibit it to the victim and demand a con- 
siderable sum of money for its suppression. The intended victim, 
however, put his pistol in his pocket and calling on the scoundrel at his 
editorial office, drew his weapon and boldly informed him that if he 
published the article he would be killed, and that nothing would be paid 
for its suppression; and it was not published. It is the duty of good 
citizens to deal with such fellows in that way; and it is the duty of the 
judges to give them the butt end of the law, as Judge Grosscup did in 
this instance. ‘The Supreme Court of the United States can be relied 
on in cases of this kind to administer a wholesome criminal jurisprud- 
ence, and not to allow themselves to be tripped up with shallow tech- 
nicalities. The gratifying opinion which was rendered in this case, and 
which covers a number of points of criminal procedure — because in 
these cases an appeal always puts the trial judge on trial, and never 
strikes at the real question of guilt or innocence — was written by Mr. 
Justice Brown. One of the points decided was that the production of 
a copy of the paper proved itself, prima facie, and that the legend 


thereon ‘* by Joseph R. Dunlop’’ proved, prima facie, that the accused 
was its editor. 


Liszt: CHARGING THE JuRY ABOUT THE HORSE-wWHIP AND THE SHoT- 
cun.— In the case of Bennett v. Salisbury,! which was an action for 
a most atrocious libel, containing utterly false charges of licentious and 
scandalous conduct, the court, in charging the jury, told them that it 
was quite likely they would consider this as an atrocious libel, of a 
character which, in remoter regions, where respect for law does not 
prevail to the same extent, is frequently punished by an appeal to the 
horse-whip or shot-gnn. The Federal Circuit Court of Appeals saw no 
error in so charging the jury. That it was an atrocious libel was man- 
ifest, and was not denied. The context shows that the remaining part 
of the sentence was for the purpose of suggesting to the jury that an 
appeal to the courts of the country for reparation was not to be 
regarded as improper or unmanly. The remark, read in connection 
with the whole charge, was not of an inflammatory character. It was 
but the statement of a fact within common knowledge, and in sub- 
stance amounted to no more than telling the jury that the plaintiff 
should rather be commended than prejudiced by choosing a judicial 
tribunal for redress. Instead of referring to remoter regions, the 
learned judge might have referred to remoter times in New York City 


1 78 Fed. Rep. 769. 
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itself, when persons libeled in this manner were accustomed to horse- 
whip old Bennett, whereupon he would run down to his office and get 
out a flaming extra announcing his own disgrace and shame. This 
was newspaper enterprise. In our day it would be called a ‘‘ scoop,” 


LizeL: Exemptary Damaces— Giving Exempcary Damages Br- 
cause OF Insurricient RvuLe For VERIFYING THE TRUTH OF LiBEL- 
ous Communications.— In the case of Bennett v. Salisbury,! decided 
in the Federal Circuit Court of Appeals for the Second Circuit, it 
appeared that the proprietor of the New York Herald, who was the 
defendant in the action, was absent in Europe at the time of the publi- 
cation of the libelous article, and it appeared inferentially that he had no 
knowledge of the plaintiff, and bore no‘malice or ill-will toward him, 
and that he did not personally authorize the publication of the libel. It 
also appeared that he had, within the jurisdiction of his city editor, 
which extended to a distance of 100 miles from New York City, with 
the exception of the city of Philadelphia, a great number of local cor- 
respondents, and that he had established a rule for the guidance of his 
city editor that communications libelous in their character, when re- 
ceived from some one unknown to him or to the editorial staff, were 
not to be published until the city editor had sent to the accredited 
correspondent of the paper at the place from which the communication 
came, and had been informed by bim that it was accurate. The pub- 
lication in the particular case was a shameful personal scandal, imputing 
sexual misconduct between the daughter of a clergyman in a small 
village in Connecticut and a prominent citizen of that place. It was sent 
by a person unknown to the editorial staff of the Herald, and the city 
editor immediately communicated with the Herald’s local correspondent 
at the place, and asked him to verify it, and received the reply that it 
was true; whereupon it was published in the Herald. It was of so 
vile a character that it may fairly be said that a man who will publish 
such stuff before it has become the subject of a judicial investigation, 
whether it is true or false, ought, as General Jackson would have said, 
to have his ears cut off. The penitentiary is the only place for such 
creatures. The industry of making a living by printing, publishing and 
circulating such loathsome matter, is infinitely below that of the pimp 
or the prostitute. The judge charged the jury that they might properly 
consider whether the establishment of an inadequate rule for the verifi- 


1 78 Fed. Rep. 769. 
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cation of items libelous in their character, was not evidence of that 
reckless indifference to the rights of others which would authorize them 
to give exemplary damages. The jury having returned a verdict for 
damages in the sum of $5,000, it was held that this direction was cor- 
rect. In giving the judgment of the court upon this point, Mr. Circuit 
Judge Shipman said : — 


The subject of the care that shall be demanded from the large daily news- 
papers of the country in the investigation of the charges of misconduct or of 
crime which they publish in regard to persons who are comparatively unknown 
beyond the communities in which they live, has been, of late, frequently before 
judges and juries. It has become the course of business of newspapers of this 
class to receive announcements of this character from news bureaus and from 
numerous special correspondents who are scattered over the country, and it 
has been the custom of some daily journals to rely upon the good faith and 
accuracy of these correspondents, and to publish, in substance, whatever they 
sent over their own signatures, without further investigation into its truthful- 
ness, and, in an action for libel, when the falsehood of the publication was man- 
ifest, to attempt to ward off the charge of recklessness by saying that the in- 
formation was received and was published in the usual course of business. 
Neither judges nor juries have been satisfied with the sufficiency of this kind 
of care. It is so insufficient as to be justly regarded as the absence of care, and 
as recklessness with respect to the rights and reputations of strangers to the 
publisher. The excuse was itself regarded as indicative of a careless indiffer- 
ence to and ignorance of the obligations of an owner to use his property so 
as not to injure others. 


Divorce A.imony: InpiGENT Huspanp not ENTITLED TO RE- 
cover Atrmony.—In a former issue of this Review ' we referred to a 
decision of Judge Gibbons, of the Superior Court of Cook County, 
awarding alimony to an indigent husband in a divorce proceeding. 
We now learn from the Chicago Legal News that the decision of Judge 
Gibbons was reversed by the Appellate Court of Illinois for the First 
District. The case was that of Groth v. Groth. The decision of the 
court is printed in full in a late number of the Chicago Legal News. 
The opinion, which was written by Mr. Justice Gary, was briefly as 
follows :— 


The appellant filed a bill to obtain a divorce from appellee. The court 
ordered that she should pay him twenty dollars per month temporary alimony 
and twenty-five dollars solicitor’s fees, from which order is this appeal. We 
do not review the cause shown on which such order was made, being of the 
opinion that if alimony from a wife to a husband is a proper thing upon cir- 


1 31 Am. Law Rev. 744. 
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cumstances, legislation is necessary to authorize it. At common laW a hus- 
band was required to provide his wife with necessaries but there was no 
reciprocal duty. The statute gives her—not him—alimony. To give it to 
him is not to administer existing law, but to make new law.! The order is 
reversed. 


Ingunotion: OF WorRKMEN By LaBor Untons.— The 
decision of Mr. District Judge Sage, of the Circuit Court of the United 
States for the Eastern District of Ohio, supporting the right of an 
injunction against the striking members of labor organizations, to pre- 
vent them from intimidating workmen of the complainants, or prevent- 
ing persons from entering into the employment of the complainants, is 
one of the most elaborate judgments upon the question which we have 
seen. It is in fact a thesis upon the subject.2 According to the sylla- 
bus, an injunction will be granted where members of labor organizations 
conspire unlawfully to interfere with the management of the business of 
a corporation, and to compel the adoption of a particular scale of 
wages, by congregating riotously and in large numbers, at and near the 
works of the corporation, for the purpose of preventing persons not 
members of said organizations from entering the employ of the corpora- 
tion or remaining therein, by intimidation, consisting in physical force, 
or injury, actual or threatened, to person or property. The jurisdic- 


tion of equity is not ousted because the acts complained of may also be 
the subject of indictment. 


Corporations: Orricers or AvurHority.—In the 
case of Jones v. Williams, often cited as Jones v. Pulitzer, the Su- 
preme Court of Missouri had occasion to consider the power of direct- 
ors of a corporation to delegate to an executive officer the authority to 
place its property and business under the absolute control of a third 
party, and thereby divest themselves of the duty which the law has 
imposed upon them. The statutes of Missouri require that the prop- 
erty and business of a corporation, like the one under consideration 
(a publishing company) shall be controlled and managed by directors, 
and also authorize them ‘‘to appoint such subordinate officers and 
agents as the business of the corporation may require.’’ The court 
held that a contract whereby the president of a corporation was in- 
trusted with the management of its entire business, did not amount to 


1 Somers v. Somers, 39 Kan. 132; mame of the Consolidated Steel and 
Green v. Green, 68 N. W. Rep. 947. Wire Co. v. Murray, 80 Fed. Rep. 811. 
2 The case is reported under the 8 39S. W. Rep. 490. 
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a delegation of corporate rights and powers, but was a mere authoriza- 
tion of the president to perform, as agent for the corporation and in its 
name, the business which it was authorized to transact, and that it was 
not illegal. 


CaRRIERS OF PasseNGERS: LiaBILITy oF RarLway CoMPANIES WHERE 
Trains ARE Hirep to Excursionists — GENERAL Liapitity oF Con- 
NECTING Roaps 1x Cases — ProtrectinGc FEMALE PassENGER FROM 
InsuLtt anD Asuse.— In the case of Collins v. Texas &c. R. Co.,! the 
Court of Civil Appeals of Texas decided the following propositions :— 


1. Where an association makes a contract with a railroad company fora cer- 
tain consideration to transport excursionists over its road and another road for 
the benefit of both companies, both sharing equally in the profits, both com- 
panies are jointly and severally liable for damages occasioned by the neglect of 
either in the performance of duty imposed by law on carriers of passengers. 

2. Where a railroad company hires its trains to an association for an excur- 
sion, the association selling the tickets to the passengers, the railroad company 
is liable if it fails to protect female passengers on the train from insult and 
abuse. 


Witt: Power or APPOINTMENT — EXECUTING THE PowER By DeEvis- 
Ing IN Fraup oF Crepitors.—In the case of Friedman v. Butters,? 
the Supreme Court of Appeals of Virginia hold that where a testator 
willed his property to his wife during widowhood, with absolute power 
to dispose of it by will, which power the widow executed by devising 
the property to volunteers, leaving debts of her own unprovided for, 
the property so devised became a part of her estate on her death, sub- 
ject to the claims of her creditors. The reason is that where a person 
has a general power of appointment, either under a deed or a will, and 
executes this power, the property appointed is deemed in equity to be a 
part of his assets and subject to the demand of his creditors, in prefer- 
ence to the claims of his voluntary appointees or legatees.® 


Common Law Marriaces.— It seems that common law marriages 
are flagrant in Texas and some other American jurisdictions. What 
constitutes such a marriage, though a matter of common learning to 


1 39S. W. Rep. 643. U. S. 344. Other decisions cited by 
2 26 S. E. Rep. 845. the Virginia Court are to a similar 
* Citing Brandies v. Cochran, 121 effect. 
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the legal profession, may be a question possessing some curiosity to 
the uninitiated, and especially to the law student. In the case of 
Simons v. Simons, lately decided in the Court of Civil Appeals of 
Texas,) a common law marriage is thus defined by the court, speaking 
through Mr. Justice Williams: — 


It is now definitely settled in this State that a marriage according to the 
common law is valid, whether the statutory regulations on the subject are ob- 
served or not.? To constitute such a marriage, it requires only the agreement 
of the man and woman to become then and thenceforth husband and wife, 
When this takes place, the marriage is complete. There are certain states of 
fact, which under the rules of evidence, are held to prove the existence of the 
marriage, that are sometimes mistaken for the marriage itself. Thus, recog- 
nition of and cohabitation with each other as man and wife are sometimes 
spoken of, and are spoken of in the charge in this case, as constituting mar- 
riage, when they are simply facts which go to prove the agreement or consent 
by which the marriage is so accomplished. Marriage may be proven by other 
evidence besides these facts, and on the other hand, the facts may exist when 
there is in truth no marriage.’ There is a doctrine of the law which is some- 
times treated as defining a marriage of a character distinct from that which is 
just explained, viz., that a promise of marriage, followed by carnal intercourse, 
of itself constitutes marriage. The doctrine is thus stated by Mr. Bishop: “It 
is that, where parties are under an agreement of future marriage, if then they 
have copula, which is lawful in the marriage state alone, they are presumed, in 
the absence of any showing to the contrary, to have arrived at the period of 
actual marriage, or to have transmuted their future to a present promise 
because the law always leans to the good, rather than the evil, construction of 
equivocal acts.”’ Hence, in a form of expression common in the books, one of 
the methods of contracting marriage is said to be “ per verba de futuro cum 
copula.’?4 This doctrine, properly understood, only enforces the rule that a 
man and woman becoming husband and wife by consenting presently to so 
_ become, and that the promise, followed by the copula, simply prove such con. 
~ sent, in the absence of rebutting evidence. This is clearly shown by the author 
quoted.6 A man and woman may be under engagement to marry, and may still 
have illicit intercourse, without becoming husband and wife; but the promise, 
followed by the intercourse, raises the presumption that the latter is lawful, 
and hence that the parties have consummated their engagement. The verdict 
and judgment in this case are evidently based upon the belief that the plaintiff 
and defendant were not husband and wife when the property was acquired. 
The evidence does not warrant such a conclusion. It shows, without contra- 
diction, that the parties agreed to marry, and that they thereafter lived 


1 39 S. W. Rep. 639. v. State (Tex. Cr. App.), 29S. W. 793; 
2 Chapman v. Chapman, 88 Tex. Cumby v. Henderson, 6 Tex. Civ. App. 
641; 382 S. W. 871; Id. (Tex. Civ. 519; 258. W. 673. 
App.) 32 S. W. 564; Ingersol v. Mc- 3 Lewis v. Ames, 44 Tex. 319. 
Willie (Tex. Civ. App.), 30S. W. 56; 4 1 Bish. Mar. & Div., § 253. 
Id. (Tex. Sup.) 308. W. 869; Holder 5 1 Bish. Mar. & Div., §§ 253-259. 
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together, recognizing and treating each other as husband and wife. Under the 
principles stated, it must be held that they were married. Even if no promise 
were shown, the presumption of the innocence of their intercourse would apply, 
and, as the evidence stands, would admit of no other conclusion.! 


FraupuLent Conveyances: Deeps or Trust AND SUBSEQUENT 
AssIGNMENTS FOR CREDITORS WHEN ConsTRUED SEPARATELY.— In Jill v. 
Ryan Grocery Co.? the United States Circuit Court of Appeals for the 
Fifth Circuit had occasion to consider a question which is frequently 
perplexing the State courts, and resolved it by holding that whether two 
instruments, in any case, shall be considered as one, and construed 
together, depends on the nature of the transaction; the relation of the 
writings to each other; the time of, and the circumstances attending, 
their execution; and, as applied to deeds of trust and assignments, 
executed pursuant to the Mississippi statutes, whether the one was 
made in support of the other, and had the taint of actual or construc- 
tive fraud. Applying this doctrine to the facts before them, the court 
held that where a deed of trust was accepted by the grantee as security 
for an actual indebtedness, in good faith, and in ignorance, until some 
hours later, of an assignment for benefit of creditors made by the 
grantor about the same time, the two instruments were to be regarded 
as separate and distinct, and that the trust deed was valid. This 
conclusion is enforced by a clear and learned opinion written by Mr. 
District Judge Maxey. 


ConstituTIoNAL Law: Exections — or Ricut oF SUFFRAGE 
To Women Nor a Vioration oF A ConstiTuTIonaAL Ricut.— Some of 
the women who are struggling for the right of suffrage exhibit a great 
deal of courage, although it may not be properly blended with discre- 
tion. In the case of Gougar v. Timberlake,® recently decided in the 
Supreme Court of Indiana, the plaintiff sued the defendant and others, 
who constituted a board of election, for damages for denying to her the 
right to vote at the presidential election of 1896. The right was 
claimed upon constitutional grounds. Although, since the decision of 
the Supreme Court of the United States in Minor v. Happersett,‘ the 
subject must be regarded as somewhat hackneyed, yet in this case Mr. 


1 Nixon v. Cattle Co., 84 Tex. 411; 278 Fed. Rep. 21. 
19 S. W. 560; 1 Bish. Mar. & Div., §§ 3 46 N. E. Rep. 339. 
437-439. 421 Wall. (U. 8S.) 162. 
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Justice Hackney, in giving the opinion of the court, entered into a long 
disquisition on the constitutional aspects of the question, and concluded 
in the following paragraph :— 


We are not prepared to say, under the existing social conditions, considering 
the marked intellectual advancement of women since the adoption of the pres- 
ent constitution, that the elective franchise should not be giventhem. There 
are many questions to be settled by the ballot which would enlarge the sphere 
of freedom, would advance the morals and enlighten the burdens of humanity, 
would redeem homes from the wreckful influences of intemperance, and would 
stay the mad pace of partisan bias and corruption; but to what extent the ballot 
in the hands of women would tend to increase or to destroy their present great 
influence in the affairs of man, the home and the State, cannot be known in ad- 
vance of the experiment. Whatever the personal views of the justices upon 
the advisability of extending the franchise to women, all are agreed that under 
the present constitution it cannot be extended to them. The judgment of the 
lower court, in sustaining the demurrer of -the appellee to the appellant’s com- 
plaint for damages in denying her the right to vote, is affirmed. 


OF Axriens: Ricut or Dark Races To AMERICAN 
Naturauization. — The right of a Mexican to be naturalized in this 
country seems never to have been determined until the recent case of 
Re Roderiguez.1 In this case Judge Maxey decides that ‘* whatever 
may be the status of the applicant viewed solely from the standpoint of 
the ethnologist, he is embraced within the spirit and intent of our laws 
upon naturalization.’’ 

The right of a Chinaman to be naturalized was denied in Re Ah Yup,? 
before Congress had expressly prohibited such naturalization. The 
right of a native of British Columbia of half Indian blood to be natural- 
ized was also denied in Re Camille. The same was decided in respect 
to a native of the Sandwich Islands whose ancestors were Kanakas, in 
Re Kanaka Nian.‘ A Japanese was denied naturalization in Re Saito,® 
and a dark yellow native of Burmah was rejected in Re San C. Po.® 
Except persons of African nativity or African descent, only ‘‘ free 
white persons’’ can be naturalized under U. S. Rev. Stat.7 Judge 
Maxey’s decision is the first which extends the meaning of these words 
beyond their strict construction. — Case and Comment. 


1 81 Fed. Rep. 337. 5 62 Fed. Rep. 126. 

2 5 Sawyer, 155. 6 7 Misc. (N. Y.) 471. 
3 6 Fed. Rep. 256. 7 § 2169, 

441. R. A. 726. 
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Tue AssociaTep Press’s News Monopo.y: JupiciaL Expressions OF 
Opinion THEREON IN THE UNITED States Crrcuit Court or APPEALS.— 
Our readers will recall the decision of Mr. Federal District Judge 
Lochren rendered about a year ago at St. Paul, in the United States 
Circuit Court in the case of the Minnesota Tribune Company v. The 
Associated Press.1 The Tribune Company claimed an exclusive right 
to the news service of the Associated Press at St. Paul, under a con- 
tract with that corporation ; whereas the Associated Press had admitted 
to its news service a rival journal published within the news field of the 
Tribune, called the Minneapolis Times. The object of the suit was to 
restrain the Associated Press from furnishing its news service to the 
latter paper in violation of its alleged contract with the plaintiff cor- 
poration. The court held, upon the construction of the contracts sub- 
sisting among the parties, that the plaintiff had failed to make out a 
case, and dismissed the bill. An appeal was taken to the United States 
Court of Appeals for the Eighth Circuit, sitting at St. Paul. Messrs. 
Munn and Thygeson represented the plaintiff, appellant, and Mr. 
Cohen represented the defendant. At the close of the argument Mr. 
Justice Brewer, who presided, made a suggestion indicating quite 
clearly his position relative to the monopolistic feature of the con- 
tract in controversy. Neither Mr. Munn nor Mr. Cohen, during 
their arguments to the court, in any way mentioned this feature of 
the contract; but, as the argument was about to close, Mr. Justice 
Brewer, in substance, said: ‘‘ Before you close, Gentlemen, I 
want to call your attention to the question whether or not the con- 
tract in suit is a violation of the Anti-Trust Law.’’ To this Mr. 
Cohen responded: ‘‘ We do not desire to raise that question. The 
very life and existence of the Associated Press depends upon 
its exclusive or semi-exclusive character and the Associated Press 
does not desire to raise any such controversy.’’ Mr. Justice Brewer 
then asked this question: ‘‘ Will a court of equity, even though both 
parties consent, enforce a contract which manifestly creates a monop- 
oly?’? The case was finally decided on Monday, November 22d, at 
St. Louis, Mr. Circuit Judge Thayer writing the opinion of the court. 
The judgment of Mr. District Judge Lochren was affirmed. The ground 
of affirmance was somewhat different from that upon which the case 
had been decided in the court below ; but the opinion contains what the 
profession are entitled to regard as a strong intimation that, if this 
ground had not been sufficient for the government of the case, the 
court would have affirmed the judgment on the ground that the court 


1 77 Fed. Rep. 354. 
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of equity will not lend its aid to the support of a monopoly. In 
concluding the opinion of the court, Mr. Circuit Judge Thayer used 
the following language :— 


If we had not reached the conclusion heretofore announced that the bill of 
complaint was properly dismissed, we should then feel compelled to consider a 
further question which is not touched by the briefs nor by the oral arguments, 
and that is whether a court of equity should in any event, undertake to specifi. 
cally enforce and perpetuate a monopoly of the news, by limiting the service of 
news reports to a single newspaper in a large city and placing it within the 
power of the proprietor of such newspaper to prevent other newspapers from 
having access to the same sort of information. The fact that the counsel have 
not seen fit to raise or discuss this question, and the fact that the bill was dis- 


missed on other grounds, renders it unnecessary to consider it or to express an 
opinion thereon. 


InsuncTion: RestrarstnG Ticket Brokers FROM SeLuinc Unvsep 
Portions or Rarrway Tickets. — Another advance of equity jurispru- 
dence is made by the decision of Judge Clark in the United States 
court at Nashville, Tennessee, granting an injunction to prevent scalp- 
ers from buying, selling, or otherwise dealing in return coupons of 
non-transferable round-trip tickets. The question arose in respect to 


special tickets sold for the Nashville Exposition at one-third the usual 
rates, with a clear and distinct agreement that they should not be used 
except by the original purchasers. The scalpers were dealing in the 
return coupons and some of them were aiding the purchasers to deceive 
the railroad companies and obtain transportation by falsely claiming to 
be the original purchasers. On account of this some of the leading 
railroads had refused to continue to sell the low rate tickets and others 
were threatening to do the same. The success of the Exposition was 
to some degree involved in the effort to break up this fraudulent traffic 
of the scalpers. Actions at law against the scalpers were plainly an 
inadequate remedy. 

As to the novelty of such an application for an injunction, the court 
says: ‘* This argument carried to its full logical result would have pre- 
vented the enunciation of the first equitable principle and the estab- 
lishment of the first equitable precedent for the preventive remedy. 
It is indeed an age-worn argument. It has been employed from the 
beginning of equity jurisprudence as a part of the objection to the 
extension of the equitable remedy to new conditions and new cases. 
This is the well-known history of the subject. Of course, this conten- 
tion has been overruled and precedent after precedent established from 
time to time to meet new conditions and to do full justice, until the 
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argument has long since lost most of its force, although it is still main- 
tained in form. 

The injunction was not granted against the business of scalpers gen- 
erally, but ‘‘ only in respect to the centennial low-rate tickets duly 
signed by the original purchaser in ink and not in pencil and not by 
Case and Comment. 


Fravup: Sate or Bonps — Fatst REPRESENTATIONS THAT BoNDS ARE 
First MortGace Bonps— Liasiiity oF Persons Makinc REPRESENTA- 
Tion.— In the case of Bank of Atchinson County v. Byers,! decided by 
the Second Division of the Supreme Court of Missouri, in May last, the 
court had to deal with a question which has been before the English 
and American courts in a good many cases. The question has arisen 
with reference to prospectuses put forth by the promoters or directors 
of corporations, making certain representations respecting the value of 
the shares of such corporations, intended to induce the public to pur- 
chase the shares. It has also arisen with reference to prospectuses put 
forth making representations intended to induce the public to become 
purchasers of corporate bonds; and it is now applied in a case where 
the representations were printed in the form of indorsements upon the 
bonds themselves. The doctrine announced by the courts in these 
cases, and agreed upon with some slight dissent, is to the effect that, 
where a man puts forth a lie and circulates it before the public, intend- 
ing to deceive anyone whom his bait may catch, into investing in cor- 
porate shares, bonds, or any other commodity, and the lie does catch 
and deceive someone to his damage, the latter has an action for dam- 
ages, on the footing of deceit, against the person putting forth and cir- 
culating the lie, irrespective of the question whether such person 
intended to deceive the particular person who in fact was deceived. 
The leading case on the subject, it will be recollected, is Derry v. Peek.? 
In that case Lord Herschel laid the law down thus, in language which 
the Supreme Court of Missouri now quote and approve :— 


I think the authorities establish the following propositions: First. In 
order to sustain an action for deceit, there must be proof of fraud, and nothing 
short of that will suffice. Secondly. Fraud is proved when it is shown that a 
false statement has been made (1) knowingly, or (2) without belief in its truth, 
or (3) recklessly careless whether it be true or false. Although I have treated 
the second and third as distinct cases, I think the third is but an instance of 
the second, for one who makes a statement under such circumstances can have 


141 N. W. Rep. 325. 2 14 App. Cas. 374. 
VOL. XXXI. 60 
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no real belief in the truth of what he states. To prevent a false statement 
being fraudulent, there must, I think, always be an honest belief in its truth, 
And this probably covers the whole ground, for one who knowingly alleges that 
which is false has obviously no such honest belief. Thirdly. If fraud be 
proved, the motive of the person guilty of it is immaterial. It matters not that 
there is no intention to cheat or injure the person to whom the statement is 
made. 


The case also enforces, with a considerable citation of judicial au- 
thority and with very clear and cogent reasoning, the proposition that, 
where the representation which is put forth is plainly false, or where it 
is put forth without knowledge or reasonable ground for believing that 
it is true, the person who puts it forth is presumed to intend the natural 
consequences of his act; which results in the conclusion that he in- 
tended to defraud anyone whom his false representation might catch, 
including the person suing him for the deceit.1 The application of 
these principles to the case at bar had the effect of holding certain per- 
sons who had negotiated certain bonds, which carried the indorsement 
that they were jirst mortgage debenture bonds, to persons believing that 
they were such; whereas only a portion of them were used in clearing 
off the first mortgage, and as to the balance they remained second 
mortgage bonds,— liable to the purchaser of such bonds for the dam- 
ages sustained by him through their deceit in putting forth this false 


and fraudulent representation, inducing him to become a purchaser of 
the bonds. The opinion is written by Mr. Justice Burgess. It is ex- 
cellent in matter and in manner, and tends to enhance the solid reputa- 
tion which that excellent judge is building up. It is concurred in by 
Gantt, P. J., and Sherwood, J. 


1 Among the cases cited by the N. Y. 200; Morgan v. Skiddy, 62N. Y. 
Court to this effect are: Cowley v. 319; Bartholomew v. Bentley, 15 Ohio, 
Smith, 46 N. J. L. 380; Dulaney v, 659; Clarke v. Dickson, 6 C. B. (N. 8.) 
Rogers, 64 Mo. 203; Snyder v. Free, 453; Railroad Co, v. Kisch, L. R. 2 H. 
114 Mo, 875; s. c. 21S. W. Rep. 847; L. 100; Nash v. Trust Co., 159 Mass. 
Babcock v. Eckler, 24 N.Y. 623; Clark 440; 8. c. 34. N. E. 625. 

v. Edgar, 84 Mo. 110; Bruff v. Mali, 36 


CORRESPONDENCE. 


AN EXPLANATION ABOUT THE SUGAR TRUST CASES. 


To the Editors of the American Law Review: 


I have naturally read with much interest the article in the July-August 
number of the REviEw on the Sugar Trust cases, with six of which I had to do 
as United States Attorney for the District of Columbia; and I deem it my duty 
to ask the opportunity to correct an impression likely to have been created by 
the writer’s quotation from the words of Senator Allen in debate in the Senate 
on July 6th, 1897. 

Having spoken of the trial of Chapman before Mr. Justice Cole, which trial 
resulted in conviction, and having also in the debate alluded to Mr. Justice 
Cox, another member of the Supreme Court of the District of Columbia, Senator 
Allen said, as correctly quoted in the article: ‘‘ Finally Chapman went to jail as 
a consequence of his violation of that law. That was not altogether to the 
satisfaction of Mr. Havemeyer and his other associates. By some means un- 
known to me, Sir, a change of forum took place. Cole and Cox were set aside, 
and a judge by the name of Bradley appeared on the Bench to try the remainder 
of the indicted persons. They were put upon trial and acquitted as rapidly as 
the cases were called and the juries could be impaneled.” 

Senator Allen’s plain insinuation is that there was some improper change of 
forum in the prenfises. The simple truth is that the Supreme Court of the 
District of Columbia, which consists of six justices, has an annual assignment 
of the justices made in January of each year; and Justice Cole happened in due 
course to be holding a criminal court when Chapman was tried, and when the 
other defendants were tried both Chief Justice Bingham and Justice Bradley 
happened to be holding criminal courts. The assignment under which the 
justices last named were so holding criminal courts was made by due order of 
the entire court in that behalf on January 4th, 1897. Chapman’s case was 
decided by the Court of Appeals of the District of Columbia on the demurrer 
January 7th, 1895.1 The rulings of Justice Cole on the merits in that case were 
affirmed by the Court of Appeals of the District of Columbia April 7th, 1896.3 
Chapman’s appeal to the Supreme Court of the United States was dismissed by 
that court November 30, 1896,3 and his petitions for the writs of habeas corpus 
and certiorari in that court were finally refused by it April 19th, 1897.4 A 
former petition of Chapman for habeas corpus was denied by the Supreme 
Court of the United States February 4th, 1895.5 
It thus appears that when the Supreme Court finally disposed of Chapman’s 


15 D.C. App. 122. 3 164 U. 8. 436. § 156 U.S, 211. 
28D. 0. App. 302. * 166 U. S. 661-721. 
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case the justices of the Supreme Court of the District of Columbia had, for 
more than three months, been holding the courts to which they had been 
respectively assigned by the order of assignment of January 4th, 1897, and when 
I called for trial the cases of the other Sugar Trust defendants I had to choose 
between Chief Justice Bingham and Justice Bradley; and, following the practice 
and observing the proprieties of the situation, I applied first to the Chief 
Justice, who, in addition to being the Chief Justice, was holding the branch of 
the criminal court designated as Division No. 1; and the Chief Justice, being in 
temporarily infirm health and foreseeing the magnitude of the labor entailed by 
the trial of the cases, asked to be excused from their trial and that Justice 
Bradley be requested by me to try them. 

In this way, and in this way only, it happened that the cases were tried by 
Justice Bradley instead of by any other member of the court. Until after my 
request of the Chief Justice in the first instance and of Justice Bradley in the 
end, no other member of the court, and no one of the defendants or their 
counsel knew before which of the two justices the cases would be called; 
and after it was settled by the Chief Justice, Justice Bradley and myself 
that the cases were to be tried by Justice Bradley, it was not within the 
power of the defendants or their counsel or any other justice of the court to 
change the forum; and the most that could have been done by any of the 
defendants or their counsel was to apply for a postponement, and to have 
changed the forum, fixed as above related, a postponement beyond the current 
year would have been necessary. Such a thing was not attempted, and if 
attempted would have been futile. 

I make this communication from a sense of right and wholly without color as 
respects any opinion that may be had as to the merits and proprieties, or the 
contrary, of the conduct of the trials; and as the writer of the article in the 
Review refers to a letter received from me, I take pleasure in sending you a 
copy of the same, to be printed by you in connection herewith, if in your judg- 
ment desirable. Yours respectfully, 


Henry E. Davis. 
WasHINGTON, D. C. 


[The letter above referred to was merely a history of the cases, without any 
criticism of the court or its rulings, and its publication does not seem neces- 
sary. — Eps. Am. Law Rkv.] 


RIGHT OF DIRECTORS TO PREFER THEMSELVES AS CREDITORS. 


To the Editors of the American Law Review: 

Is not the criticism in your September-October number of Butler v. Harrison 
é Co.,} not only erroneous, but even conceding the contention to be correct, that 
the funds of an insolvent corporation are strictly a trust fund for all creditors, 
too harsh, viz., that these directors in particular acted against ‘‘ good conscience 
and common honesty.” 

They had advanced money ($100,000) in good faith to assist and carry on the 


1 41S. W. (Mo.) 225. 
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business of the company. Being directors and knowing the condition of the 
company, they would not have done this and increased their investment in it 
unless they had a confident expectation that these loans would have extricated 
the company from its difficulties and enabled it to pay all itsdebts. When this 
failed they suspended operations and remained in this condition for four years; 
having practically paid all the debts of the company except that held by Butler, 
of which they knew nothing, till just before they secured themselves. During 
these four years Butler could have filed a creditor’s bill asking the appointment 
of a receiver and the application of the funds of the company to all its credit- 
ors. On the contrary, he remained quiet, for four years and till the directors 
were about to sell the property of the company to a new company, in order to 
pay the debt due to them from the proceeds. The new company was, it is quite 
true, composed of the directors who had loaned the old company the money, 
and when they made the transfer of the property they knew of Butler’s claim 
($2,200, about). Butler still did not file a bill for the fair and just distribution 
of the assets of the company, but obtained judgment at law for his debt, and 
then brought a bill to set aside the conveyance to the new company, and thus to 
give priority to his claim of $2,200 over theirs of $100,000. Would that have 
been either fair or just? Were not the directors perfectly justified in protect- 
ing themselves as far as the law allowed them? The court dwells on this fact, 
that Butler was not seeking, as he could even then have done, a fair and just 
distribution of the company’s assets; but a preference over all other creditors 
and refused it. It seems to me that the Missouri court in this case simply 
followed the law laid down by its great jurist who has closed the century with 
the monumental law book of the day: “ We therefore find the prevailing doc- 
trine to be that the director of a corporation may advance money to it, may 
become its creditor, may take from it a mortgage or other security and may 
enforce the same like any other creditor, but always subject to severe scrutiny and 
under the obligation of acting in the utmost good faith.”’! The equity of the 
directors was surely equal to that of Butler. Why, then, should a court of 
equity set aside one of its fundamental principles, ‘‘ when there is equal equity 
the law must prevail,’ and give preference to one who was seeking to do 
injustice? And, too, how does the case differ from Ketchum v. Duncan? 2 
Respectfully, 


H. E. Youne. 
CHARLESTON, S. C. 


Remarks.— The writer of the work above alluded to has never ad- 
vocated in that work, nor in any other public print, the doctrine that 
the directors of a business corporation may rightfully prefer themselves 
as its creditors over its outside creditors. The language above quoted 
bears no such construction. The writer was dealing with their power 
to make present advances to the corporation and to take a present 
security therefor. In the immediately preceding sentence of the very 
same section the writer uses this language: ‘‘ Nor should it be for- 
gotten that the right of directors of an insolvent corporation to take 


1 Thompson Corporations, Sec. 4068. 2 96 U. S., p. 665, 
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security for past advances, thereby preferring themselves over other 
creditors, stands on quite a different footing.’’ The italics, as above 
used, are so used in the book. In volume V. of the same work! 
the same author devotes a chapter to the subject of the power 
of insolvent corporations to prefer their creditors, a portion of 
which is devoted to combating the doctrine that the directors of an 
insolvent corporation can prefer themselves as creditors. The direc- 
tors of a corporation are always shareholders. They are hence pro- 
prietors. When they induce strangers to give credit to the corporation 
they do it for their own benefit and profit. Their position toward such 
strangers is, in substance, sense and justice, that of partners; and the 
doctrine that they should be allowed to prefer themselves, in the event 
of the insolvency of the corporation, over outsiders whom they have 
duped into giving it credit, is just as iniquitous as it would be to allow 
partners so to prefer themselves out of the partnership assets over the 
creditors of the corporation. 

It is possible that there were circumstances connected with the case 
of Butler v. Harrison &c. Co., which did not commend the case to the 
favorable consideration of a court of justice. But it is not true, as 
supposed by our correspondent, that ‘‘ during these four years Butler 
could have filed a creditors’ bill, asking the appointment of a receiver 
and the application of the funds of the company to all of its credit- 
ors.’’ Butler could not, under the laws of Missouri, have maintained 
a creditors’ bill until he had recovered a judgment at law. He had a 
subsisting contract with the Nova Scotia Iron Company, under which 
he had the right to certain royalties upon ore in his bank whether the 
company mined any or not. Those royalties were running in his favor 
by the mere efflux of time. He knew it and the directors of the com- 
pany who preferred themselves as its creditors knew it. He was under 
no obligation to stir himself while this contract, which they had volun- 
tarily made with him, was runnirg in his favor. He had a right to 
wait as long as he did, and then sue for all past royalties which had 
accrued and which the company did not pay, and recover the judgment 
which he did recover. The recovery of the judgment concluded all 
inquiry as to antecedent laches. 

The argument that Butler did not file a bill for the fair and just dis- 
tribution of the assets of the company, but obtained judgment at law 
for his debt, and then brought a bill to set aside the conveyance to the 
land company, and thus giving priority to his claim of $2,200 over 
theirs of $100,000, besides begging the question, proceeds on grounds 


1 §§ 6492, et seq. 
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which are entirely illusory. In the first place, there were no other 

creditors. ‘The opinion of the court showsthat. The whole argument 

in the opinion of the court that in such a case a creditor must, under 

the trust fund doctrine, proceed, not only for himself but for all other 

creditors, is an argument directed to some case in the clouds. What 

sense would there be in requiring Butler to say in his bill that he filed 

it for all other creditors, knowing that there were no such creditors? 

The course which Butler took of levying his execution upon the land, 

selling it, buying it in, and then bringing the suit in equity to remove 

the obstruction from his title, is one allowed by the laws of Missouri, 

unless this decision, or some other very recent decision, has changed that 

law. The right of a judgment creditor, under such circumstances, to 
file a bill for himself to enforce his lien upon the property of the debtor, 

wrongfully conveyed, is recognized in equity procedure, and the doc- 

trine is applied in such cases that equity favors the diligent and not the 
sleepy. He is not obliged to shake the tree and allow somebody else 

to come in and help him to pick up the fruit. The statute law of Mis+v 

souri indicates the policy of the State of Missouri on that subject in 

its relation to corporations. The judgment creditor of an insolvent 
corporation may proceed by motion for an execution against one of its 
stockholders, without joining all and without proceeding for all cred-- 
itors; and he may, in like manner, bring an action against one of its. 
stockholders. These statutes indicate that the policy of that law has. 
never been to shoulder a single creditor with the obligation of bringing 
a general winding-up bill. If he were required to do this, it would be 

tantamount to a denial of justice, especially in the case of a small cred- 
itor. He ought not to be thrown out of court for failing to assert the 
rights of a party that does not see fit to assert his own rights. Espe- 

cially he ought not to be thrown out of court on the mere speculation or 
theory that he has not brought suit for other creditors, when no such 

creditors exist. 

The decision in Butler v. Harrison &c. Co. was rendered by the 
First Division of the Supreme Court of Missouri. The whole court 
consists of seven judges. The First Division consists of four judges. 
The decision was participated in by four judges. All of them con- 
curred in the result, but only two of them concurred in the grounds 
stated in the opinion. The case undoubtedly decides that the direct- 
ors of a corporation may prefer themselves as its creditors over its 
outside creditors. Beyond that it has llttle value as an authority. 

It is proper, however, that a misapprehension with regard to this case 
should be corrected. It has been stated in some of the public prints 
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that the three directors, who preferred themselves as creditors, were at 
the time the sole stockholders. This was not strictly true. There were 
six or seven stockholders when the corporation was originally organized, 
and some stock was held by others than these three directors at the 
time when it was wound up. But we have been told by a gentleman in 
a position to know, that at the time when the conveyance assailed by 
Butler was made to the three directors named, they held substantially 
all the stock. We cannot see that their position should be regarded, 
in the eye of a court of equity, which looks to the substance of things, 
in the slightest degree different from that of partners who undertake to 
prefer themselves as creditors, in respect of past advances, out of the 
assets of the partnership, it being insolvent, in advance of its outside 
creditors. Such a doctrine, in respect of partnership, has never been 
listened to in a court of justice. 

What we have written upon this question has not been intended in 
any way to retlect on the Supreme Court of Missouri. The writer of 
this note feels a pride in that court and a sense of allegiance to it. The 
judge who wrote the opinion of the court in Butler vy. Harrison &c. 
Mining Co., is the youngest judge on that bench, both in years and 
term of service. He is capable, faithful, and industrious, and is 
making an excellent record. It is not a question of men, but a mere 
question of legal doctrine; and it is no more than fair to say that sev- 


eral enlightened courts take the same view of the question which is 
taken by the Supreme Court of Missouri. 
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RULING CASES, VOL. XII.— Ruling Cases, arranged, annotated and edited by ROBERT 
CAMPBELL, M. A.,of Lincoln’s Inn, barrister-at-law, advocate of the Scotch bar, and late 
Fellow of Trinity Hall, Cambridge, assisted by other members of the bar. With American 
notes by IRVING BROWNE, formerly editor of the American Reports and the Albany Law 
Journal. Vol. XII. Executor—Indemnity. London: Stevens and Sons, Limited. Bos- 
ton, U. 8. A.: The Boston Book Co., Law Publishers and Booksellers. 1897. pp. 845 and 
xxxii. 

The Table of Contents of this volume presents a great variety of topics: 
Executor, Executor De Son Tort, Extradition, Family Arrangement, Ferry, Fish- 
ery, Fixtures, Foreign Enlistment, Fraud, Fraudulent Conveyance, Fraudulent 
Preference, Freight, Gaming and Wagering, Gift (inter vivos), Goodwill, Guar- 
antee, Habeas Corpus, Hawker and Pedlar, Highway, Husband and Wife 
(including Marriage, Property, Divorce and Separation), Illegality, Impossibility, 
Indemnity. 

Most of these subjects are both interesting and practical. In examining this 
volume we are again impressed with the Rules with which the cases are intro- 
duced. They state with remarkable clearness and brevity the principles 
deduced from the cases. We do not know how they could be made better. 

The subjects in this volume ‘» not call for so many extended notes as those 
in some of the volumes of this series. We notice in particular, however, quite 
long and carefully written notes by both the English and American editor on 
the subject of Gift inter vivos. The volumes of this series of Reports are a 
delight to the eye and to the touch; the type is so clear and the paper so good. 


TAYLOR ON EVIDENCE, CHAMBERLAYNE’S EDITION.— A Treatise on the Law of Evidence 
as administered in England and Ireland; with illustrations from Scotch, Indian, Ameri- 
ean, and other legal systems. By his honor the late Judge Pitt Taylor. Ninth edition 
(in part rewritten). By G. PitT-LEwis, Q. C., with notes as to American Law by 
CHARLES F. CHAMBERLAYNE. In three volumes. London: Sweet and Maxwell, Ltd., 
3, Chancery Lane. Boston, Mass.: The Boston Book Company, Law Publishers. 1897. 
Three vols. Price, $12, net. 


It is quite unnecessary to say anything about Judge Taylor’s Treatise on the 
Law of Evidence either by way of recommendation or criticism. In his preface 
to the first edition published in 1848 Judge Taylor said: ‘‘ The following work 
is founded on Dr. Greenleaf’s American Treatise on the Law of Evidence. In- 
deed, when in July, 1843, my attention was first especially drawn to the subject 
of Evidence, with a view to publication, I undertook to discharge the duties of 
an editor only, and it was not until I had been engaged for many months in that 
undertaking that I finally determined to abandon it, and to submit to the public 
& treatise of my own. * * * I have still, however, availed myself very 
largely of Dr. Greenleaf’s labors, having adopted, with but few alterations, his 
excellent general arrangement, having followed to a considerable extent the 


i 

BOOK REVIEWS. 953 | 

| 


954 31 AMERICAN LAW REVIEW. 


course even of his sections, and having borrowed many pages of his terse ang 
luminous writing.” 

This work has been in general use in England for half a century lacking a single’ 
year; and the ninth edition, which was recently issued there, is now reproduced 
page for page and line for line, with very important additions in the form of 
American Notes by Mr. Chamberlayne. These notes are at the end of the English 
chapters, and are intended to present and do present the American law of Evi- 
dence very fully. The extent of the work done by the American is in some meas- 
ure shown by the fact that his notes cover nearly seven hundred pages, and these 
pages are more compactly printed than are those of the English text. There 
are nearly ten thousand cases cited in the original work, and almost half this 
number in the American notes. In some of the chapters the American notes 
occupy more space than the English text. Some of the more important 
notes are on the following subjects: Matters judicially noticed, forty pages: 
Presumptive evidence, fifty-two pages: Evidence confined to points in issue, 
fifty-four pages: Best evidence, twenty-four pages: Hearsay evidence, fifty-two 
pages: Shop books and Accounts, thirty-six pages: Confessions, twenty-eight 
pages: Parol evidence affecting written instruments, twenty-eight pages: Com- 
petency of witnesses, twenty-six pages: Examination of witnesses, fifty-six 
pages: Public documents, fifty pages: Private writings, sixty-seven pages. 

The notes are divided by catch words in different type, so that it is easy to find 
any subdivision of the matter treated of. Care has been taken to include the 
latest decisions. In short, Mr. Chamberlayne’s work seems to have been done 


with great care and completeness, and is a worthy supplement to Judge Taylor’s 
work. 


CoMMON Law PLEADING: ITS HISTORY AND PRINCIPLES.— Including Dicey'’s Rules Con- 
cerning Parties to Actions and Stephen’s Rules of Pleading. By R. Ross PERRY, of the 
Bar of the District of Columbia; Lecturer on Common Law Pleading in the Georgetown 
(D. ©.) University Law School. One Volume, about 500 pages. Octavo. Law Sheep. 
$3.50 net. Boston: Little, Brown, & Company. 1897. 


The plan and scope of this book are best stated by the author in his Preface: 
“‘In my experience as a lecturer to students upon Common-Law Pleading, I 
have felt the need of a text-book containing the discoveries (for such they may 
be properly called) upon the subject made in the last twenty-five years by such 
men as Pollock and Maitland in the mother-country, and Bigelow, Holmes, 
Thayer, Ames, and others among ourselves. I have here endeavored to gratify 
that need. The fundamental principles of the common-law with respect to 
actions can never be better stated than they have been by Chitty. Stephen has 
performed a like task for the rules of pleading, while Dicey has embraced the 
law governing the selection of the parties to an action in an admirable series of 
rules. These three treatises have been, so far as was practicable, combined 
here, and the language of their authors has been used with the fewest possible 
modifications. Free use has been also made of the third book of Blackstone’s 
Commentaries. Therefore this work, if I may venture to give it that name, 
pretends to be only a restatement in a condensed form of what has been said 
upon its subject by many authors in many books. Indeed, wherever the lan- 
guage of the particular author seemed to be the most appropriate it has been 
adopted. The only scope for original writing upon this subject isin the line of 
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discovery followed by the distinguished men whom I have already named; this 
path is necessarily closed to the lawyer in active practice at the bar.” 

This book is primarily intended for students, and it is admirably adapted to 
teach the principles of pleading as a science. Itis also abook that a lawyer in 
practice, especially in the early years of his professional life, will find of great 
value; for while it develops the principles of pleading it is at the same time 
a work of great practical use, by reason of the rules, examples and suggestions 
which are found all through the book. 


SCHOULER ON BAILMENTS. Third edition. A Treatise on the Law of Bailments, including 
Carriers, Innkeepers and Pledge. By JAMES SCHOULER, LL.D., professor in the Boston 
University Law School, and author of treatises on the “ Law of the Domestic Rela- 
tions,” “ Wills,” ‘ Personal Property,” and “ Executors.” Third edition. Boston, 
Little, Brown,and Company. 1897. Octavo. pp. 782 and lxxiv. Price, $6.00. 

Mr. Schouler now presents the third edition of his well-known treatise on 
Bailments. It is ten years since the second edition appeared, and decisions 
upon the subjects treated of, have in these years been rendered in great num- 
bers. It was not within the plan of the work to present an exhaustive collec- 
tion of cases, for to do that would require a separate treatise upon each of the 
several divisions of the general subject of Bailments. The author has cited 
the leading cases and in this way has added about five hundred cases more 
than the last edition contained; and altogether the present edition cites about 
thirty-nine hundred cases. The work covers a broad field in the law and, being 
clearly written, is admirably adapted for the use of students. 

The work is divided into seven parts: I. Bailments in General. II. Bail. 
ments for the Bailor’s Sole Benefit; or without Benefit to the Bailee. III- 
Bailments for the Bailee’s Sole Benefit. IV. Ordinary Bailments for Mutual 
Benefit. V. Exceptional Bailments for Mutual Benefit. (Postmasters and 
Innkeepers.) VI. Exceptional Bailments for Mutual Benefit. (Common 
Carriers.) VII. Carriers of Passengers. 


ALGER’s Law OF PROMOTERS— A TREATISE ON THE LAW IN RELATION TO PROMOTERS 
AND THE PROMOTION OF OCORPORATIONS.— By ARTHUR M. ALGER. Boston: Little, 
Brown, and Company. 1897. One vol. Octavo. Law sheep. pp. 302 and xxviii. Price, 
$4.00 net. 

Mr. Alger, of the Massachusetts Bar, is known at home as a learned and 
accurate lawyer, and the readers of the Review may remember an able article 
by him some years ago on a matter of Corporation law; but he will be widely 
known henceforth through the carefully prepared treatise which he now sub- 
mits to the profession. The subject deserves a fuller treatment than any 
work on the general subject of Corporations can accord to it, and in these days 
of many corporations and many promoters, it is desirable that the lack of any 
American work on this subject should be supplied. 

The cases upon this subject are not numerous though generally quite impor- 
tant. About nine hundred cases are cited. Many of them are decisions of the 
courts of England; for the subject has been a more prominent one in the English 
courts than in the American. The cases not being very numerous, the author 
is able to examine, compare and analyze them in considerable detail. Sucha 
subject is an ideal one for a legal author, for he can be exhaustive in treatment, 
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and can make his pages readable, because of the facts he can set forth which 
make up the little stories of the cases. Mr. Alger has made good use of his 
interesting material. He has clearly stated the principles of law deducible 
from the cases, and he has presumably stated all the law of the subject worth 
knowing down to date. The chapter titles are as follows: I. Nature of Pro- 
motership and Relation of Promoters to the Corporation; II. Duties of Pro- 
moters to the Corporation. III. Accountability of Promoters to the Corpora- 
tion for Profits, Gifts and Commissions. IV. Measure of Profits Recoverable 
by Corporation. V. Breach of Duty or Fraud by Promoters as Ground for 
Recovery of Damages from them by Corporation, and for procuring the 
setting aside of executed Contracts entered into by it. VI. Suits by Share- 
holders to compel Redress for Wrongs by Promoters to the Corporation. VII, 
Liability of Promoters to account for Profits, Commissions and Gifts, or in 
Damages to Shareholders of the Corporation. VIII. Liability of Promoters to 
Subscribers for Shares in a Projected Corporation which proves abortive. IX, 
Remedies of Subscribers for Shares against Corporation when misled by Mis- 
representations made by Promoters or by their Non-disclosure of Material 
Facts. X. Rights and Liabilities of Corporation on Promoters’ Contracts. XI. 
Rights and Liabilities of Promoters under Contracts made by them, or by their 
Copromoters, in behalf of or for the Benefit of a Projected Corporation — 
Contracts between Promoters. XII. Rights and Liabilities under Contracts 
made by Promoters claiming to be incorporated when the Proceedings taken to 
incorporate have been Defective or Illegal. 


GENERAL DIGEST, ANNOTATED, VOLUME III., NEW SERIES.—Rochester: Lawyers’ Co- 
operative Publishing Company. 1897. 


The publishers of this great work have been lately advertising ‘‘ The Cen- 
tury’s Law Without a Cent of Cost,” and the profession have possibly not 
caught on to their exact meaning. What we understand them to be doing is 
this: Intheir annotated reports called Lawyers’ Reports Annotated, they make 
exhaustive notes on questions of law. Then, in making up their digest, when 
they find a proposition decided which is covered by cases in some of those 
notes, they collect those cases under the paragraph in the digest, thus giving 
the person using the digest references to all other cases in point. A single 
paragraph, which we clip from a specimen sheet, will illustrate this:— 

‘* 33. A statute prohibiting barbers to carry on business after 12 o’clock on 
Sunday or on a legal holiday, and applying to no other class of labor, is uncon- 
stitutional as special, unjust, and unreasonable, working an invasion of indi- 
vidual liberty, since it is based upon no distinction to justify singling out that 
class of laborers. Ex parte Jentzsch, 32 L. R. A. 664, 112 Cal. 468, 44 Pac. 803. 

‘‘ Sunday. Probibition of particular business on as class legislation: See 
also Leiberman v. State, 26 Neb. 464; Ragio v. State, 86 Tenn. 272; 
People v. Bellet, 99 Mich. 151, 22 L. R. A. 696; Theisen v. McDavid, 34 
Fla. 440, 26 L. R. A. 234; People, Hobach v. Kings County Sheriff, 13 

Misc. (N. Y.) 587.]” 
Every lawyer who uses a digest in collecting the materials for his briefs will 
appreciate the value of this. It saves him the labor of going to other works to 
find the concurrent cases. That search is made for him gratuitously by the 
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publishers of this digest, and the cases are collected an placed under his very 
eye; so that, with the digest open before him, he has only to go to the shelves, 
take down the reports and examine them. 

Outside of this, it ought to be said that the General Digest has had a steady 
evolution, and has steadily progressed toward substantial perfection, so much 
so that little is now left to be desired. It covers all the reported decisions of 
all the courts in the United States; those of the highest courts of England, 
which deal with topics of value to American judges and lawyers: those of the 
Supreme Court of Canada; and it also collects many important cases from 
other Canadian courts. It does not digest any case in its finally bound volumes 
which has not been officially reported; consequently, it gives no decision which 
is liable to be set aside or to be overturned on a motion for rehearing. It also 
refers to all the unofficial publications in which every case which it digests has 
appeared. It has a valuable table of cases criticised,— a feature which should 
not be omitted from any digest. It is a work which every thorough lawyer will 
have; and no thorough lawyer who has become accustomed to it will do 
without it. 


AMERICAN DIGEST, CENTURY EDITION, VOLUME I.— Century Edition of the American 
Digest: A Complete Digest of all Reported American{Cases from the Earliest Times to 
1896. Volumel. Aband t-Advocate. St. Paul: West Publishing Company. 1897. 
The first volume of this great work contains 2,598 columns which indicates 

1,299 pages of imperial octavo text, printed in small type. It is impossible, in 

the limits which we have at command, to give any detailed description of it; 

nor could we possibly say too much in its praise. The publishers have for 
many years been making practically an annual digest of all of the decisions of all 
of the American courts, and in that way have developed a system of doing such 
work in the hands of a corps of very capable men. What they now attempt is 
the publication of a work which will entirely supplant the old United States 

Digest and which will do much more than bring that work down to the present 

time; for that work did not, at least at any recent period, purport to be a 

digest of ail the decisions of all the American courts. This work does. The 

publishers and their able editors have devised a drag-net which covers the whole 
ground. Nothing, however local or unimportant, is to be omitted. No effort 
has been spared to perfect a practical analysis conforming to the more usual 
schemes of classification made in American digests and legal indexes. Every 
conceivable device seems to have been resorted to for assisting the searcher, 
such as “ scope-notes’’ showing him what is included under each heading, 
an analysis, preceding each heading, showing the arrangement of the 
matter, and, what is very important, citing the section where each heading 
begins. Cross-references conduct the searcher to other cognate matter in 
other portions of the book, and the date of each decision is given. The 
value of having all the decisions on a particular topic in his own State thus 
grouped together need not be suggested to the judge or practitioner using such 
awork. Citations are given to the unofficial reports, at least to those of 
standing and value. It is scarcely to be hoped that, in the first volume, 
imperfections may not be found; but these will be corrected in subsequent 
volumes. We do not discover anything in this volume which seems to deserve 
criticism. It is worthy of the highest praise. It will be a great boon to the 
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profession. It will greatly assist in the development of and improvement of 
our American jurisprudence. It is a source of gratification that the work here 
presented is compiled by a corps of able experts from original sources, and 
is not stolen from the jurist writers. 


BEACH ON TRUSTS AND TRUSTEES.— Commentaries on the Law of Trusts and Trustees, ag 
Administered in England and in the United States of America. By CHARLEs Fisk 
BEACH, Counselor at Law. In two Volumes. St. Louis: Central Law Journal Com- 
pany. 1897. 

Without some explanation, the author of this work is likely to be confused 
with Charles Fisk Beach, Jr., under whose name numerous legal treatises have 
been published, partly, it is known, written by other persons. The author of 
this work is the father of Charles Fisk Beach, Jr. lerhaps to avoid confusion 
this fact should have been distinctly stated in the preface. It is inferentially 
stated in the dedication of the work, which is ‘to the memory of my father, 
Fisk Beach, Esquire, late of Hunter, New York, this work, in filial reverence 
and affection, is dedicated.’”? It would not be at all to the advantage of this 
work to have the profession suppose that it had been written by Charles Fisk 
Beach, Jr. To those who know the methods of that vicarious author, his name 
on the title page of a work means much or little, according to the ability of the 
person whom he employs to write it. This work, we are told, is written by 
the father in execution of a contract between the publisher and the son. The 
author of this work has been by profession a clergyman, and has not been 
until recently a lawyer, when he was admitted to the bar of Indiana. A statute 
of that State allows any citizen to be admitted to the bar on giving proof that 
he is possessed of a good moral character. The fact that a citizen of Indiana 
is able to subscribe himself “Counselor at Law’ therefore really means 
nothing. 

It does not at all follow from these observations that the profession are not 
to expect in these two volumes a really good and helpful work. Cicero, in one 
of his orations, said something to the effect that the sciences are all akin to 
each other. If there are wide gaps here and there between the law and natural 
justice; if the law in many respects fails to conform to the gospel; if in many 
respects our human institutions disprove the proposition that all law is from 
God; if the assertion of certain English judges that the Christian religion is a 
part of the common law has been measurably overturned and disproved ;— yet 
it must be admitted that there ought to be a close correspondence between the 
fundamental principles of law and the fundamental maxims of- that social 
morality which derives so great a support from religion. Certainly, then, a 
professor of the divine law, ought not, by reason of his profession, to be 
disqualified from being a professor of the human law. One of our best law 
books, Speer on Extradition, was written by a clergyman: a work which 
has always been held in great respect by the legal profession. Moreover, Mr. 
Beach in his preface acknowledges his indebtedness to Edward Franklin White, 
Esq., of the Indianapolis bar, for labor upon the notes and for valuable sug- 
gestions in regard to the text; and he pays a high tribute to the legal and 
critical acumen and to the conscientious industry of his colleague. 

This, then, is the work of a new and hitherto unknown author, and it must 
be judged exclusively upon its merits. It was so judged by one of the ablest 
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and most critical members of the bench of Missouri before the manuscript 
went to the printer. He read it from beginning to end, and bestowed upon it 
unstinted praise, and unhesitatingly advised its publication. We have turned 
its pages over somewhat in the little time afforded to us for considering it, and 
all the impressions which we have acquired concerning it are in its favor. In 
the first place, it is well printed on good, clear white paper and with good, 
clean and new type. Presenting itself as a stranger at our doors, it therefore 
comes in the person of a gentleman who pays us the respect of being well 
dressed: at the very outset this goes in its favor. The publisher pays the 
legal profession the compliment of presenting them with a work on a great 
subject in a good and wholesome dress. In the next place, turning to the 
table of cases, we find that the work carries the citation of the enormous num- 
ber of nearly 20,000 cases. Turning next to the text, we find that it is written 
in an agreeable, correct and lawyerlike style. We discover nothing in the easy 
flow of language and in the accurate use of legal expressions that might not in- 
dicate that the writer of this text had been a lawyer all his life. Then, the 
notes, which we learn from the preface we are to attribute largely to Mr. 
White, exhibit a thorough digging into the adjudicated cases, an apt grouping 
of them, and a packing of them together, such as, while notsupvressing their 
meaning, shows what they hold and indicates their relation to the text which 
they support or qualify. With these observations we conclude all that we are 
able to say at this time with reference to what is evidently a very able and im- 
portant work. We hope to be able to refer to it hereafter. We have a feeling 
that the profession will be glad to know more of the author of it, and will 
expect something further from his pen on some other title of the law. 


StaTE BaR ASSOCIATION REPORTS.— We have received recently and within 
the present year, several reports of Bar Associations, which we should be glad 
to notice at length, because they contain many interesting discussions, as well 
as able papers upon subjects of interest to the profession. But our space does 
not allow this, and therefore we merely give the titles of the addresses and 
papers with the names of the authors. 

ILLINOIS STATE BaR ASSOCIATION.— Twenty-first Annual Meeting, July 1, 
1897. Legislation in the State and Recommendations in Respect Thereto, address 
by John H. Hamline, president. The End of the Law, address by Robert E. 
Hamill. Progress in the Law During the Victorian Era, address by Jesse 
Holdom. Legal Education, address by Henry Wade Rogers. The Bar and the 
Legislature, address by George W. Miller. 

Iowa STaTE Bar AssocraTion.— Second Annual Meeting, July 29-30, 1896. 
Procedure and Methods of the Courts of Final Resort of the Republic of Mexico, 
the United States of America, and of the Several States and Territories of the 
Union, address by L. G. Kinne, president. The Legal Profession — Its Oppor- 
tunities and Obligations, address by John Barton Payne. The State of Iowa, 
address by F. M. Drake. The City of Davenport, address by W. H. Wilson. 
The Bench, address by M. J. Wade. The Advocate, address by J. J. Mc- 
Carthy. The Jury, address by George W. Wakefield. 

Kansas State Bar AssociaTion.— Fourteenth Annual Meeting, January 
20-21, 1897. The Proposed International Court, address by David Martin, 
president. Abraham Lincoln as a Lawyer, address by A. Bergen. An Elective 
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Judiciary, address by F. D. Mills. The Other Side of Corporations, address 
by J. W. Gleed. Criticism of Courts and Juries, address by F. L. Martin. The 
Devotion of Private Property to a Use in Which the Public has an Interest, 
address by Oliver C. Phillips. 

New HampsuHire.— Grafton and Cots Bar Association, Annual Meeting, Jan- 
uary 31, 1896. The Safety of the Republic, the Supreme Law, address by Harry 
Bingham, president. The Law Regulating the Trafic in Intoxicating Liguors: 
A Historical Review, address by William H. Sawyer. 

Onto StaTeE Bar AssocraTION.— Annual Meeting, July 20-23, 1897, address 
by George R. Nash, president. The Function of the University Law School, ad- 
dress by Lawrence Maxwell, Jr. Construction — Some of its Uses and Abuses, 
address by F. E. Hutchins, 

PENNSYLVANIA Bar AssociaTIon.—Annual Meeting, June 30 to July 1, 1897, 
The Law of Labor and Trade, address by P. C. Knox, president. App iate 
Jurisdiction, address by John B. McPherson. The Jurisdiction of the Justice of 
the Peace, and the Possible Application in Pennsylvania of the Small Debtors’ Court 
on the English Plan, address by Thomas Patterson. The Supreme Court of the 
United States and its Functions, address by H. A. Herbert. 

Virermnra StTaTE Bar AssociaTion.— Annual Meeting, August 3-5, 1897- 
Trial of Aaron Burr, for Treason, address by William Wirt Henry, president. 
Leaderless Government, address by Woodrow Wilson. Legislation Since the 
Code, paper by W. P. McRae. 

VirGinta BaR AssocraTion.—Annual Meeting, November 11-12, 1896, 
Are Juries to Judge of the Law as well as the Facts in Criminal Cases, paper read 
by P. J. Crogan. The Logical Conception of a Corporation, paper read by 
Benjamin Trapnell. Reforms in the Administration of Justice, address of H. D. 
Peck. The Jury, paper read by George E. Price. Mechanics’ Liens in West 
Virginia, paper read by S. G. Smith. 


ErratTuM.— On page 806 of this volume, it is stated that Chief Justice Kent 
issued an attachment for contempt against General Wilkinson. The fact was 
that he issued the attachment against General Lewis, who commanded a body 
of troops at Sacket’s Harbor, presumably under General Wilkinson. 
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portrait of, 161. 
HUSBAND AND WIFE, 
liability of druggist to husband for 
selling laudanum to wife, 315. 
marital rights of Belgian husbands 
of American wives, 917. 
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death of Spurgeon Young by, 440. 
INDORSEMENTS, 
restrictive, 467, 469. 
INFANTS 
allurement of, to places where they 
receive injury, article by Irving 
Browne, 891. 
INHERITANCE TAX LAWS, 
constitutionality of, 123. 
ILLITERATE VOTERS, 
constitutional changes disfranchis- 
ing them, 908. 
INJUNCTION, 
against the striking coal miners in 
West Virginia, 761. 
contempt in violating, by persons 
who are not enjoined, 433. 
enforcing contract that purchaser of 
interest in newspaper shall be 
editor and manager, 780. 
in Federal courts, 596. 
lowest bidder not entitled to, to re- 
strain performance of municipal 
work let to highest bidder, 461. 
to restrain boycotting and picket- 
ing, 462. 
to restrain quitting employment, 
461. 
a Massachusetts view of govern- 
ment by injunction, 919. 
Federal injunctions against State 
departmental officers, 920, 
against intimidation of workmen by 
labor unions, 938. 
against boycotting; decision of U. 
S.C. C. A., 912. 
government by, repudiated by Court 
of Appeals of Colo., 913. 
explanation that the W. Va. injunc- 
tions against striking miners did 
not interfere with free speech, 
905. 
issued by a district judge against 
the Supreme Court in Nebraska, 
909. 
restraining ticket brokers from sell- 
ing unused portions of railway 
tickets, 944. 
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INSPECTION OF PUBLIC DOCU- 
MENTS, 
distinction between the right to in- 
spect and right to take copies of, 
916. 
INSURANCE, ACCIDENT, 
temporarily engaging in a hazard- 
ous employment, 779. 
INSURANCE POLICIES, 
exempt from claims of creditors, 
612, 
INSURANCE POLICIES, LIFE, 
taxation of, 742. 
INTERNATIONAL ARBITRATION, 
address by Frederick R. Coudert, 
321. 
American Bar Association on, 751. 
INTERNATIONAL BAR ASSOCIA- 
TION, 
first, 756. 
INTERNATIONAL MARRIAGES, 
status of wife in, article by Clifford 
S. Walton, 870. 
INTERSTATE COMMERCE, 
construction of the clause of the 
Federal constitution relating to, 
839. 
INTERSTATE COMMERCE, 
trusts interfering with, 451. 
INTERSTATE LAW, 
private, tort committed in one end 
of international tunnel, 625. 
INTERVENING PETITIONS, 
in the Federal courts, article by 
Edward C. Eliot, 377. 
INSTRUCTIONS TO JURIES. 
charging the jury about the horse- 
whip and the shotgun, 935. 
IRRIGATION COMPANIES, 
receiverships of, 608. 
JACKSON, ANDREW, 
address by Seymour D. Thompson, 
641. 
his collisions with judges and law- 
yers, address by Seymour D. 
Thompson, 801. 
his conflict with U. S. Judge Hall, 
801. 
his military justice, 807. 
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portrait of, 641. 
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775. 
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childhood and youth of, 643. 
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a fighting practitioner, 649. 
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hero of the Creek war, 657. 
how he fought the battle of New 
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JACKSON, JUSTICE HOWELL E., 
tribute to, 641. 
JACKSON, RACHEL DONALDSON, 
a tribute to her memory, 822. 
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behind-the-door conferences with, 
428, 
lay, in New Jersey, 421. 
of Sixth Federal Circuit, 278. 
old, 266. 
assessing judicial candidates, 911. 
accepting a judicial nomination ina 
partisan speech, 915. 
personal liability of, for their official 
acts, 623. 
respect to, in court, 421. 
JUDGMENTS OR LIENS, 
action against third person for pre- 
venting enforcement of, 585. 
JUDICIAL GOWNS, 
judges wearing gowns in Illinois, 
928, 
JUDICIAL SALES, 
summary remedy to compel payment 
of purchase money at receiver’s 
sales, 624, 
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JUDICIAL SERVICE, 
long, Chief Justice Marshall and 
Mr. Justice Field, 269. 
JUDICIARY, 
non-partisan, movement in behalf 
of, 430. 
JURISDICTION, 
Federal and State, State convictions 
of persons acting under authority 
of the United States, 781. 
JURY, 
one for the rich and one for the 
poor, 270. 
JUSTICE, 
a remarkable case where justice was 
meted out to the rich as well as to 
the poor, 912. 
KING OSCAR IL., 
portrait of, 481. 
LAND TRANSFERS, 
by registration of title in Germany 
and Austria-Hungary, report of C. 
Fortescue Brickdale, 827. 
LANDLORD AND TENANT, 
damages for breach of covenant to 
keep in repair, 617. 
LATERAL SUPPORT, 
of land, article by Leonard A. Jones, 
247. 
LAW, THE, 
as a profession for young men, 
article by F. S. Stratton, 99. 
compensation of beginners, 742. 
practice of, in New York City, 
594. 
present state of, address by U. M. 
Rose, 161. 
progress of, article by Walter Clark, 
410. 
progress of, a reply, article by 
James S. Barton, 548. 
another reply article by J. W. 
Whalley, 548. 
LAW REFORMER, 
and the conservative lawyer, address 
by U. M. Rose, 1. 
LAW SCHOOLS, 
about, 760. 


31 AMERICAN LAW REVIEW, 


LAW STUDY, 
and law progress, a reply, article 
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Federal anti-trust law and its 
judicial construction, by William 
Wirt Howe, 721. 

Justice Andrew Jackson, by Sey- 
mour D, Thompson, 641. 

international arbitration, by Fred- 
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by Edward C. Eliot, 377. 

land transfer in Germany and 
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by F. S. Stratton, 99. 
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by Oliver E. Bodington, 28. 

newspaper trust, by Thomas W. 
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by Charles W. Willard, 236. 
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by C. B. Labatt, 667. 

right of the public to regulate the 
charges of common carriers and 
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Clark, 685. 

setting up fraud and illegality under 
the general denial, by Seymour 
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by Alfred F. Sears, Jr., 865. 

status of wife in international mar- 
riages, by Clifford S. Walton, 708. 
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threatening, sent by collection agen- 
cies, validity of statute punishing, 
622. 
LIBEL, 
publication of remarks made at 
meeting of city council, 307. 
qualified privilege, 584. 
charging the jury about the horse- 
whip and the shotgun, 935. 
giving exemplary damages because 
of insufficient rule in newspaper 
office for verifying truth of libelous 
communications, 936. 
policy of the German Emperor con- 
cerning libels upon himself by 
the foreign press, 906. 
LICENSE, 
relating to real property, whether 
revocable, article by Leonard A. 
Jones, 514. 
LIE, 
which caused an illness, 589. 
LITIGATION, 
futile, sparing the court from, 584. 
LITIGIOUS PERSONS, 
restraining them from bringing 
suits, 268. 
LIVINGSTON, EDWARD, 
and Andrew Jackson, 767. 
MAIL MATTER, 
second class, Mr. Lord’s bill relat- 
ing to, 264. 
MAILS, 
offense of sending obscene literature 
through the mails, 934. 
MANDAMUS, 
when issued to the governor ofa 
State, 907. 
to compel street railway company 
to operate its line, 624. 
MARRIAGE, 
common law marriages in Texas and 
elsewhere, 939. 
marital rights of Belgian husbands 
of American wives, 917. 
marriages at sea, held void in Cal., 
914, 
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status of wife in international mar- 
riages, article by Clifford S. Wal- 
ton, 870. 
breach of promise of, evidence of a 
definite contract necessary to sup- 
port the action, 619. 
services rendered in expectation of, 
619. 
validity of, where entered into in a 
jurisdiction other than the domi- 
cile of the parties, article by W. 
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suits in equity to have declared 
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new departure in, article by Oliver 
E. Bodington, 28. 
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resolutions of respect to, 282. 
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fact of accident not prima facie evi- 
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accepts the risk of his employ- 
ment, article by Seymour D. 
Thompson, 82. 
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N. M. Thygeson, 93. 
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legal aspect of, 436, 
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death of, 905. 
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Supreme Court on, article by G. 
Norman Lieber, 342. 
MISSOURI AND WISCONSIN, 
statute revision in, 280. 
MOSES, ADOLPH, 
address to the Supreme Court of 
Illinois on the occasion of its first 
meeting after its consolidation at 
Springfield, 930. 
MUNICIPAL CORPORATIONS, 
ratification by, 794. 
MURDER, 
in the second degree —train wreck- 
ing — specific intent to kill, 932. 
aflirmance of judgment in case of 
Durrant, 600. 
NATIONAL BANKING ACT, 
of 1864, bills for raising revenue to 
originate in House of Representa- 
tives, 778. 
NATURALIZATION, 
action to set aside not sustainable 
by an individual, 461. 
right of dark races to American 
naturalization, 
NEGLIGENCE, 
damages for injury caused from 
fright by, 785, 917. 
allurement of infants to places 
where they receive injury, article 
by Irving Browne, 891. 
evidence of, where poultry molds in 
cold storage, 778. 
liability of city for injury to fireman 
through obstruction in street, 
788. 
limiting liability for, where cause of 
action recognized by statute, 314. 
NERVOUS SHOCK, 
not an element of damage: decision 
of English Privy Council, N. Y. 
Court of Appeals, etc., 917. 
NEUTRALITY, AMERICAN, 
and Cuban insurrection, article by 
Joseph Wheless, 62. 
NEUTRALITY LAWS, 
insurgents not recognized as bellig- 
erents, 456, 
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NEWSPAPER TRUST, 
article by Thomas W. Brown, 569, 
NEWSPAPERS, 
contempt of court, by, 431. 
preventing them from publishing 
portraits of persons without their 
consent, 421. 
NUISANCE, 
nuisances attractive to children 
which result in injuring them, 
article by Irving Browne, 891. 
OBITUARY, 
of the profession, 446, 905. 
OBSCENE LITERATURE, 
sending obscene literature through 
the mails, 934. 
OFFICERS, 
of corporations, delegation of au- 
thority by, 938. 
PACIFIC BLOCKADE, 
legality of, 427. 
PACIFIC RAILROADS, 
government ownership of, 422. 
PARDONS, 
secrecy the evil of the pardoning 
business, 915. 
PARKER, ISAAC C., 
judge of district court of United 
States, death of, 115. 
PAROL EVIDENCE, 
Missouri doctrine as to, under stat- 
ute of frauds, Irving Browne, 140. 
PATENT CASES, 
in what district they may be brought, 
438, 581. 
PATENT LAW SECTION, 
of American Bar Association, 753. 
PATENT LAWS, 
American Bar Association secures 
reforms in, 750. 
PAYMENT, 
of shares in property at a fraudulent 
overvaluation, 932. 
PLEADING, 
setting up fraud and illegality under 
general denial, article by Seymour 
D. Thompson, 535. 
by Alfred F. Sears, Jr., 865. 
POLICE COURT PASTORAL, 580. 
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destruction without compensation 
of trees having contagious dis- 
eases, 794. 
POOLING CONTRACTS, 
and public policy, article by Charles 
W. Willard, 236. 
POOR AND RICH, 
a remarkable case where justice was 
meted out to the rich as well as 
to the poor, 912. 
PORTRAITS, 
Chief Justice Fuller, 481. 
Frederick R. Coudert, 321. 
Harvey B. Hurd, 161. 
Justice Andrew Jackson, 641, 
Justice Brewer, 481. 
Justice Collins, 481. 
King Oscar II., 481. 
Lord Herschell, 481. 
U. M. Rose, 1. 
Justice Field, 801. 
POWER, 
of appointment, executing, by devis- 
ing in fraud of creditors, 939. 
PRESIDENTIAL LAWYERS, 
Judge Andrew Jackson, 601. 
PRESIDENT OF THE UNITED 
STATES, 
executive regulations by, article by 
Gen. G. Norman Lieber, 876. 
his visit to the American Bar Asso- 
ciation, 906. 
letter of President McKinley to Mr. 
Justice Field on the occasion of 
his resignation, 924. 
PRINCIPAL AND SURETY, 
subrogation of surety to rights of 
United States as principal, 796. 
PRIVATE INTERNATIONAL LAW, 
marital rights of Belgian husbands 
of American wives, 917. 
status of wife in international 
marriages, paper by Clifford S. 
Walton, 870. 
PROCEDURE, APPELLATE, 
in the United States and Mexico, 286. 
PROGRESS OF THE LAW, 
article by Walter Clark, 410. 
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PUBLIC DEFENDERS, 
article by Clara Foltz, 393. 
QUEEN VICTORIA, 
her sixtieth jubilee, 434. 
RAILROADS, 
contracts with employés waiving 
claims for personal injuries, 294, 
458, 
duty to keep cars warm, 793. 
Elliott on, 266, 
RAILWAY RECEIVERSHIP, 
diversion of income by lessee of 
railroad company, 609. 
judgments for personal injuries not 
preferred, 610. 
money loaned to railroad company 
not preferential debt, 611. 
personal injuries, 610. 
rental of terminal facilities where 
receiver has continued use of 
facilities, 609. 
right of general judgment creditors 
to participate in surplus in hands 
of receiver, 609. 
when purchase of rails not preferred 
before lien of prior mortgage, 611. 
RAILWAY COMPANIES, 
validity of State statute making them 
conclusively liable for property 
destroyed by railway fires, 622. 
RAILWAY POOLING, 
decision of the Supreme Court of 
United States on, 451. 
RAPALJE, STEWART, 
death of, 446. 
RAILWAY TICKETS, 
injunctions against selling unused 
portions of, 944. 
REAL PROPERTY, 
license relating to, whether revoca- 
ble, article by Leonard A. Jones, 
514. 
REASONABLE DOUBT, 
common sense in connection with 
doctrine of, U. Bett, 133. 
RECEIVERS OF RAILROADS, 
‘liability for reorganized company 
for torts of, 792. 
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RECEIVERS, 
power of, to borrow money, 789. 
REGISTRATION OF TITLE, 
and land transfer in Germany and 
Austria-Hungary, report of C. 
Fortescue Brickdale, 827. 
RESTAURANT-KEEPER, 
liability of, for refusing to serve 
unescorted lady guests, 420. 
REVOCATION, 
of a delivery of a deed of gift, 933. 
RICH AND POOR, 
a remarkable case where justice was 
meted out to the rich as well as to 
the poor, 912. 
ROBES, 
judges wearing gowns in Illinois, 
928. 
ROSE, U. M., 
portrait of, 1. 
RULE IN SHELLEY’S CASE, 
not to override the plain intention 
of the testator, 623. 
SALARIES, 
of Federal judges, 113, 423. 
SENTENCES, 
indeterminate, validity of statutes 
providing for, 744. 
SHARES, 
:payment for, in property at a 1raud- 
ulent overvaluation, 932. 
SILVER CERTIFICATES, 
not legal tender, G. W. Hardy, 140. 
SOUTH CAROLINA, 
late constitutional convention and 
constitution of, article by Amasa 
M. Eaton, 198. 
SPELLING REFORM, 
new development in, 424. 
STATE TAXATION, 
of interstate express companies, 
295. 
STATUTE OF FRAUDS, 
agreement to maintain railway 
switch, 790. 
STATUTE REVISION, 
in Missouri and Wisconsin, 280. 
STORROW, J. J., 
death of, 446. 
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STREET CAR FARES, 
validity of Indiana statute reducing, 
758. 
STRIKES, 
responsibility of union workmen 
who strike because non-union 
workmen are employed, 628. 
STRIKING COAL MINERS, 
in Virginia, Federal court injunc- 
tion against, 761. 
SUGAR TRUST CASES, 
legal comedy of errors, article by 
Joseph Wheless, 560. 
explanation about them, by Henry 
E. Davis, U. S. Atty., 947. 
SUNDAY CLOSING LAWS, 
relating to barber shops, validity of, 
291. 
SUPREME COURT OF ILLINOIS, 
controversy as to whether its judges 
ought to wear gowns, 928. 
its consolidation at Springfield, 930. 
proceedings on the occasion of its 
first meeting at Springfield, 930. 
SUPREME COURT OF MISSOURI, 
578. 
SUPREME COURT OF THE UNITED 
STATES, 
adjournment of, 578. 
meeting of, on October 11, 1897, 
906. 
proceedings of, on the retirement 
of Mr. Justice Field, 924. 
state of its docket at the opening of 
its October term, 1897, 931. 
men who have declined the office 
of judge of, 759. 
SYLLABUS, 
without reason, 579. 
TELEGRAPH COMPANIES, 
discriminating against telephone 
companies, 618. 
TELEPHONE COMPANIES, 
right to occupy streets as being 
post roads, 785, 
THOMPSON, SEYMOUR D., 
denies that he is about to publisha 
work on Building and Loan Asso- 
ciations, 905. 
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injunctions restraining, from sell- 
ing unused portions of railway 
tickets, 944. 
the penitentiary for, 317. 
TIME, 
public, waste of, 579. 
TORRENS LAND TRANSFER ACT, 
Illinois, constitutionality of, article 
by Seymour D. Thompson, 254. 
TRIAL, 
charging the jury about the horse- 
whip and the shotgun, 935. 
judicial expressions of opinion con- 
cerning the Associated Press news 
monopoly, 943. 
absence of judge from the court 
room, 625. 
TRIAL BY JURY, 
right of, does not prevent special 
findings of fact, 793. 
TRIUMPH OF DEATH, 
D’ Annunzio’s, 444. 
TRUSTS, 
interfering with interstate com- 
merce, 451. 
TRUSTS AND MONOPOLIES, 
Federal anti-trust law and _ its 
judicial construction, report of 
committee, William Wirt Howe, 
721. 
what trusts do not affect interstate 
commerce, 626. 
newspaper trust, article by Thomas 
W. Brown, 569. 
see also ‘‘ ASSOCIATED PREss.”’ 
New York anti-trust law declared 
unconstitutional, 759. 
TUCKER, JOHN RANDOLPH, 
Memorial Hall, subscriptions in- 
vited, 742. 
TURNPIKE ROADS, 
State regulation of tolls and charges 
on, 125. 
TWISS, SIR TRAVERS, 
death of, 284. 
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TYPEWRITER, 
blundering, value of, 742. 
TYPOGRAPHICAL ERRORS, 276. 
UNION PACIFIC RAILROAD, 
foreclosure of government’s lien on, 
272, 913. 
UNITED STATES AND MEXICO, 
appellate procedure in, 286. 
VARIANCE, 
averring that passenger was pushed 
out, and evidence that she jumped 
out, 612. 
VENEZUELA 
TREATY, 265. 
VENEZUELA BOUNDARY ARBI- 
TRATION, 
article by George C. Worth and 
George H. Knott, 481. 
VOORHEES, DANIEL W., 
death of, 446. 
WELL, 
dug on boundary line, 620. 
WESTERN RESERVE UNIVERSITY, 
of Cleveland, new building added to, 
761. 
WEST VIRGINIA BAR ASSOCIA- 
TION, 
proceedings of, at its meeting in 
November, 1897, 922. 
WIFE, 
status of, in international marriages, 
article by Clifford S, Walton, 870. 
WILL, 
power of appointment — executing 
power by devising in fraud of 
creditors, 939. 
WITNESSES, 
observations in Law Journal of Lon- 
don on the subject of expert wit- 
nesses, 927. 
WOMEN’S SUFFRAGE, 
in America, legal view of, article by 
James Avery Webb, 404. 
denial of rights of suffrage to 
women not a violation of a con- 
stitutional right, 941. 
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